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Relevant and Reliable

Rule 104. Preliminary Questions

(@) In General. The court must decide any preliminary question about whether a
witness 1s qualified, a privilege exists, or evidence 1s admissible. In so deciding,
the court is not bound by evidence rules, except those on privilege.

e Whats the standard?
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Current Fed.R.Evidence 702

Awitness who 1s qualified as an expert by knowledge, skill,experience,
training,or education may testify in the form ofan opinion or otherwise if:

(a)the expert’s scientific,technical,or other specialized knowledge
willhelp the trieroffact to understand the evidence or to
determine a fact in 1ssue;

(b)the testimonyis based on sufficient facts or data;

(c)the testimonyis the product ofreliable principles and methods;
and

(d)the expert hasreliablyapplied the principles and methods to the
facts ofthe case.
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Daubert’s Gatekeepmmg Function

* Daubert v. Merrell Dow
Pharmaceuticals Inc.,509 U.S.579
(1993); Kum ho Tire Co.v.Carmichael,
526 U.S. 137 (1999): Court’s are to
function as a “gatekeeper”to exclude

any unreliable expert testimony,as
required by FRE 104 (a).

* The gatekeeping function 1s intended to
ensure that any and allexpert
testimony orevidence adm itted is
relevantand reliable.

e What’sthe standard?
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Daubert:Four Factors of Rehability

Under Daubert,the Court considers four factors when determining the
adm issibility (reliability) of expert testimony:

whetherthe theorycan and has been tested;
whetherit hasbeen subject to peerreview;

the known orexpected rate oferror;and
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whetherthe theoryormethodologyemployed is generallyaccepted in
the relevant scientific com munity.

e What’sthe standard:?
e HINT:See FRE 104 (a)
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Courts = Gatekeepers

YOURMOTHERWAS'AHAMSTER/AND
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YOUR FATHER SMELT OF ELDERBERRIES!
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The Rule in Practice

2021 Lawyers for Civil Justice (LCJ) study

1,059 federalopinions in 2020 that addressed Rule 702

. 35‘{(1) (373) mention proponent’s burden to prove adm issibility by preponderance ofthe
evidence

e 65%(686)donot mention burden ofproofat all
e 13% (135)use language suggesting a presumption ofadm issibility

* 6% (6)required a showing ofadm issibility by preponderance AND stated a
presumption favoring adm issibility (contradictory standards)

In 61% of federal judicial districts,the district courts split over whether to apply the
preponderance ofthe evidence standard ornot when evaluating the adm issibility of expert
evidence.

e The study found that district splits exist in every federalappellate circuit.
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The (Wrong) Standard Applied

* United States v. Hodge,933 F.3d 468,478 (5th Cir.2019): “As a generalrule,questions
relating to the bases and sources ofan expert’s opinion affect the weight to be assigned
that opinion rather than its adm issibility and should be left forthe jury’s consideration.”

» Feliciano v. Corelogic Saferent, LLC,No.17 Civ.5507 (AKH),2020 WL 6205689, at *-2
(SDN.Y.June 11,2020):“While Daubert and its progeny assigns the district court a
gatekeeping function in policing adm ission ofexpert testimony,exclusion rem ains the
exception ratherthan the rule:...Significantly,the Court’s role as a gatekeeper is
tempered bythe liberalthrust ofthe Federal Rules of Evidence and the presum ption of
adm issibility.”

 Hardeman v.Monsanto Co.,997 F.3d 941,960 (9th Cir.2021): “Expert testimony must be
reliable to be adm issible.” But that reliability inquiry is “flexible and should be applied
with a liberalthrust favoring adm ission.”
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Amended Fed.R.Evidence 702

A witness who 1s qualified as an expert by knowledge, skill,experience, training,or education

may testify in the form ofan opimion orotherwise ifthe proponent dem onstrates to the court
that it is m ore likely than not that:

(a)the expert’s scientific,technical, or other specialized knowledge willhelp the trier of
fact to understand the evidence orto determine a fact in issue;

(b)the testimony is based on sufficient facts or data;

(c)the testimony is the product ofreliable principles and methods;and

(d) the experthasrehablyapplhied expert’s opinion reflects a reliable application ofthe

principles and methods to the facts ofthe case.
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Summary ofthe Amendm ent

LLP

Recommended bythe Advisory Committee on Evidence Rules

e June 7,2022: Approved by Judicial Conference Com mittee on Rules of
Practice and Procedure

e April23,2023: Approved by SCOTUS

The amendment to FRE 702(d) requires the judge to analyze the conclusions
made by an expert to determine iftheir finalopinion dem onstrates a reliable
application ofreliable methodology.

The amendment clarifies that expert testimonymaynot be admitted unless
the proponent dem onstrates to the court that the proffered testimony meets
the adm issibility requirem ents ofthe rule by a preponderance ofevidence.

Amendment goes into effect on December 1,2023.
* Applicability unclear for Daubert challenges filed,but yet undecided
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Stuffto Consider

e Don’twait —applythe standard now

e Amendmentsto FRE 702 should result in greater judicial scrutiny ofexperts before they are allowed to
testify.

* Contactexperts soonerratherthan later —theyllneed extra time to prepare a report that properly
meets the standard

e Laying a proper foundation willbe critical —just because a careerexpert has testified many times
before willno longerbe enough

e Consideragreeing with opposing counselon more time forinitialand rebuttalreports

e Anticipate more aggressive challenges to expert opinions during discovery and through Daubert
challenges
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A Word on State Law

A witness who is qualified as an expert by knowledge, skill, A witness who is qualified as an expert by knowledge, skill,

(S o AL (R T [ G TG (TTE T e N EVA CS A LR R (17 NI &[N experience, training, or education may testify in the form of an
opinion or otherwise if the proponent demonstrates to the opinion or otherwise if the expert's scientific, technical, or other
court that it is more likely than not that: specialized knowledge will help the trier of fact to understand
(a) the expert’s scientific, technical, or other specialized the evidence or to determine a fact in issue.

knowledge will help the trier of fact to understand the evidence

or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods; and

(d) the expert’s opinion reflects a reliable application of the
principles and methods to the facts of the case.

Om its the preponderance standard

Merges (a) with introductory language

Om its (b) - (d)

* ISFRE 702 case law stillpersuasive in Idaho for mterpreting IRE 7027
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Questions?
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