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Transcript of Brian Barnham in this matter

Further your Affiant saith naught

Dated this_1 |  day of August, 200

,
il 3
/

SUBSCRIBED AND SWORN to before me this _| ]h"'aay of August, 2004

iy
& ‘@\N 5. FRO.%,

St &; %, " Notary Public for t |
§F ﬂOTARY % Idaho, residing at ¢ Lol
EH e *% My Commission Expires: _;_\144_0;4
% ",-' pUBL“C '.‘- §
A ' .n" \“\‘
AR GORANS

o
KA

AFFIDAVIT OF DAVID E. COMSTOCK -2




CERTIFICATE OF SERVICE

| hereby certify that on this _{{_ day of August, 2004, | served a true and correct copy
of the above and foregoing instrument, by method indicated below, upon:

Robert A. Anderson [] Facsimile (208) 344-5510
ANDERSON JULIAN & HULL [1  Hand Delivery
250 8. 5" Street, Suite 700 [} U.S.Mail

PO Box 7426

Boise ID 83707-7426
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i1 BRIAN BARNUM,

@ of lawful age, having been frst duly sworn to tell the
@ truth, the whole truth, and nothing but the tuth,

(41 testified as follows:

I8
i
i
Bl
@)

EXAMINATION
BY MR. COMSTOCK:

Q: Mr Barnum, (ty hame's Dave Comstock. I represent
Chris Dennison in this litigation. I intfroduced myself
informally before we started.

Would you take 2 moment and please state your
name for put record, spell your last name for the court
reporter, and tell me what you are personally doing for
a living.

A: Brian Barnum, Ba-r-o-u-m. I'm currently a new
business manager with Hartford Life Insurance.

Q: [ have been reviewing a resum for you,

Mr. Barnum, which was faxed to me, It indicates on this
resum that from 2001-2002, you worked for CNA asa long
term disahility benefit specialist; is that correct?

na
mi
[a
N3
n4
18]
18]
07
ne
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rm;  @: Is that correct?

@ A: Yes.That's an estimate. I couldn't give you

o the exact numbers,

W Q; Your resum goes on to state reviewed each claim

6 for eligibility, medical, and technical issues. Can you

@ just tell me what you understood your responsibility 1o

m be when a ¢laim was presented w you,

® A: My responsibility was to take the contract and

m assess each claim against the actual contract that was

[e] written,

1] Q: All the claims that you worked on during this

te) particular period of time, 2001-2002, were all long term
‘113 disability claims?
‘w4 A: Probably more towards the end. Maybe in the

15 beginning when we first got started, there may have been
pg some short term disability ¢laims in there as well. 1

(17 think rhere was a change in process, and [ was chosen to
do more of the long term disability claims maybe, I'm

L)

nel 18] guessing, summer or fall of 2001,
o] A: YES. ol Q: With respect 1o your duties to assess a claim for
pn  Q: If I have your resum correct, it looks like you ‘=1 eligibility for long term disability, would part of that
=z graduated from college around 1991; iy that correct? 'z include understanding the medical problems as well as
@] A: Yes, sir. ‘my the difficulties the employee was having in the
pg  Q: From '91 until you went to work for CNA in 2001, 'y workplace because of the medical problems?
23] it appears that you had several jobs in the insurance 'z5  A: Basically, we had a nurse case manager on staff
Fage 4 ' Page &
(1 industry; cortect? i that was in charge of reviewing the medical information
m A Yes. @2 that was submitted with each claim. ] had a general
@ Q: Looking at your resum again underncath the @ knowledge,but I was notthe main medical review person.
4] category long term disability benefit specialist @4 That's what the nurse case manager was for,
5] 2001-2002, it says responsible for long term disability, @ @ Did youhave a nurse case manager working on cach
6 case load of 80-100 ongoing claims, as well as 3040 new ' 18 and every disability ciaim that you were assessing?
m claimy per month, m  A: With work flow, they were needed — they were
(] Let me ask you a couple of questions about that. ' @ there if necessary. Like if a claim came in
@ Was this typical during the time frame of 2001-2002 for . m that — technical — they didn’t meet necessary — they
o] you to be handling a case load of 80-100 ongoing claims na had technical issues, such as not meeting the waiting
(111 at any one point in. time? (1 period, not being eligible for the insurance, then a
a1 A: Probably more towards the end of that time frame. 13 purse wouldn’t even review the claim. We would just
p131 Because when we initially — When [ initially began the n31 deny the claim up front. If there was an issue just
(4] job, all we were getting was new claims. 80-100 was ‘114 based on eligibility, then the nurse would not review
ps1 prabably wowards the end when those new claims kind of |15 that particular claim,
18] transidoned over to longer term disability claims, (18] Once we verify that the claimant was eligible for
nn Q: 50 when did you actually start for CNA in the 7y the insurance, then basically that's when a nurse would
{81 year 20017 ing then look at the medical, once we got past all the
ne A January. ne eligibility issues.
@) Q: So by the cnd of the year 2001, would you be up ey Q: T want to get back to your — what you considered
@1 to 80-100 ongoing claims? 21 your obligations to be, relative to assessing whether or
ez A: Yes.That sounds about right. (22 not an employee was eligible. Would you agree with me
3 Q: In addition, it says here on your resum that you (3 that part of your responsibility in terms of doing your
24y were handling 3040 new claims per month. 24 assessment of the claim was developing an understanding

es] A Yes.

i[z.s] of the medical issues that were causing problems for the

Page 3 - Page 6 (4)
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employee?

A: I'm sorry. 'm not quite sure what you're
saying. Can you repeat that?

@Q: Would you agree with me that as part of your
responsibilities in making an asscssment or a
determination with respect 1w a disability claim, part
of your responsibility included developing and
understanding of the medical problems that were causing
the employee difficulty in the workplace?

A: No. My responsibility was to look at the
technical issues. I'd say mare the purse ¢ase manager's
job would be to review the medical. I looked at the
technical igsues,

Q: 50 you, as the long term disability specialist,

did not look at the medical side of the at all?

A: I may have reviewed it, but it was not my actual
job duty, based on the work flow. It was really the
nurse case managet's job to review and make a decision
bascd on the informaton that was submitted.

Q: 50 tell me how you communicate with the nurse
CASe MAMAZET.

A: Basically, once [ asscss the technical issues,
would mke the claim file to their desk. And if need
be, we would sit down and discuss the actual job duties
of the ctaimant. Then basically, it was the nurse case

Fage 7 :

i
| @ file wonld include corresponding and/or conversing with
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manager’s duty to revicw whatever medical was submitted.

Q; Well, I take it that if 2 decision was made to
deny the claim based upon the medical review and your
assessment, is that decision made by the nurse case
manager or by yow?

A: Basically, a combination. In regards to that,
reviewing the medical information, that was completely
the ourse case MANAEET,

Q: Getting back to your resum , it s2ys in the same
section “regulatly worked with nurse case managers and
vocational rehabilitation specialists to a5scss
cligibility.”

Would you agree that that is something that you
did regulatly in assessing disability claims?

A: Yes.

Q: Vocational rehabilitation specialists help you
assess disability claims how?

A: They're more along the job specialists. They
have 2 history — a good working knowledge ofbeing able
to look at a joh and march up acmal dutics of the job.

Q: You've already explained to you how you regularly
worked with nurse case managers. Your resum goes on to
say "correspondence with cmployers, physicians, and
claimants ro obtain addidonal informadon necessary for
proper review of the claim file.”

=

L4

5

Page 9

Would you agree that a proper teview of a claim

the employer of the particular employee?

A: Yes,

Q: Would you agree with me that proper review of a
claim file would include corresponding with and/or
interviewing the physician who was writing abowut the
particular employec?

A: Not for every claim. If the simation arose
where it was necessary, then we would pursue that,

Q: If there were any queston when reviewing a
person’s eligibility for disability based upon something
the physician has written, would a proper review w
resolve that queston include either ¢orresponding with
the physician about that or speaking with the physician
directly?

MA. WILLIAMS: Object to the form.You can
go ahead and answer.

A: T'm sorry. Can you repeat that?

Q: (By Mr. Comstock) I'm happy to. If there wert
any question that arose in either your mind or the nurse
case manager’s mind from the physician's records, would
a proper review of the claim before deciding to either
grant or deny the c¢laim include either contacting the
physician in writing to resolve the question or

Page 10
contacting the physician by phone to resolve the
question?

A: If necessary, it would be the nurse's duty it she
had any question.

Q: You would never do that yourself?

A: Normally, the oaly thing I would do would be to
request medical records for their medical information.
I cannot recall ever calling up a physician personally
and asking them specific questions about the medical
that was received. That was more slong the nutse’s
dudes.

Q: Well, your resum says that you regularly
cortesponded with employers and physicians,

A: Yeah, to request medical records, That was my
main correspondence with physicians.

Q: So if there was a question in your mind relative
to 4 person’s eligibility for disability, you would not
call the doctor?

A: No.That's more along the nurse's guidelines.

Qi: Your resum also indicates that you cormresponded
regularly with claimants to obtain additdonal
information necessary for proper review of the cliim
file, Would it be fair to say, Mr. Barnurn, that if you
hud questions with respect to the information a claimant
was providing, that a proper review of the ¢laim file

Min-U-Script®
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m would include contacting that claimant to resolve your
2] gquestons?

m MR, WILLIAMS: Object to the form.

4 A: Yes,I would contact them.

5 Q: (By Mr. Comstock) If a claimant was as part of

ig] their initlal claim indicating that their medical igsues

71 caused them such pain that they could not work, would
(@ you contact the claimant 1o explore the nature of their
@ pain and how it affected their ability o work?

por A: Tt depends on specific claims,

(1] @: So that's something that you have done in the
2] past?
ta1 A: Depending on the claim, yes.
4 @ Certainly, it's within your authority, is it aot,
tig 1o directly contact the claimant 1o resolve any
(18t questions you may have?
tn Al Yes.

pg Q@ It's also within your authority, is it not, to

e directly contact the physician to resolve any questionsy
[2o] you may have?

@1 A: Again, that's something the nurse would do.

e Q: You didn’t answer my quesdon There isn't any
@ policy prohibiting you, is there, from contacting the
@4 physician to resolve questions you may have?

e} A: Was that a question?
Page 12
t1  Q: Correct.
@ A: I'm sorry. You've lost me again.
@ O Well, is there a policy that prohibits, you as

@ the claims analyst, from contacting the physician
[5 direcrly?
g  A: No.But based on experience, education, ¢tc.,
m that would fall in the nurse guidelines, since they have
® a betier knowledge of the medical information and their
@ medical background.
pop @ Mr Barnuwm, I'm sorry. You still didn't answer
1] iy question, Was there a policy in place that would
iz prohibit you from contacting the physician if you had a
113 question as the claims anmalyst?
ng  MR.WILLIAMS: Objectdon. Asked and
51 answered. You can go ahcad and answer it again.
ps1 Az Policy in place, no,

|

answer?
MRA. COMSTOCK: 1 think it miled off,
Mr, Anderson. I think what T heard him say was
something along the lines of “and to evaluate the job
functons,” or something like that.
A: To determine job dutics and job function, that's
when the usuval contact with the employer would be.
MR. ANDERSON: Thank you.

E
[
[41
[8]
[6}
7]
4

Q: (By Mr. Comstock) 5¢ did you make the decision,
'no1 Mr. Barnum, to deny Mr. Dennison's benefits?

p11 A: Yes After review with the nurse case manager,

na yes, I did.

na.,  Q: Before you made that decision, did you contact or
(4 attempt to contact Dr. Frizzell, who was a nearosurgeon
re] that was providing years of care to this man?

el  MR.WILLIAMS: Ohject to the form.

v A Tdo not recall

e @ (By Mr. Comstock) If your claim file doesn’t

‘[191 show anything in terms of a phone call to the doctor, is
o] it fair to say it didn't happen?

#1 Az Thave not reviewed the file compictely. But if

tz it's not the file, then basically it did not happen.

Fn  Q: Before you made the decision to deny

@4 Mr, Dennison’s benefits, did you contact him at all 0

5] further explore the namre and severity of his pain when

#)

Faga 14
i he was cither sitting or standing?

m A: Ido not recall.
m @ Again, if your file log of your file doesn't
@ reflect such a call w Mr, Dennison, is iv fair to say
" @ it didn’t happen?
B A: Correct.
7 G Who was the nurse ¢ase manager on this particular

w file?

@  A: Lisa Scrogham.
pop  @: Spell that last name for me, pleasc.
i A Secr-oegheaqm,

Q: In order to prepare yourself for this deposition
today, Mr. Barnum, have you had a chance to look at the
claim record?

A: Briefly.

{Whereupon, Barnum Deposition Exhibit A was

2]
fa
(4

na

18]
tn @ (By Mr. Comstock) Certainly, you had authority 17 marked for identification by the reporter.)
nal to speak with and contact the employer if there were any  ng Q: (By Mr. Comstack) I have marked previously the
ney questions relative w the assessment of the claimg e adwministrative claim file as Exhibit A to your
[20] COFrect? ‘20 deposition here today. Would you mind taking a logk at
@1 A: Yes, and mainly to determine job duties. 1] that angd tell me if that appears to be the claim file
Rz MR. ANDERSON: You're breaking up a little @7 that you were working with.
3] bit. Could you please repeat that or have the court @z A Ves.
@4 reporter read it back. 4 Q: Is your ahswet, yes, it does appeat to be?
gs]  MR.WILLIAMS: Do you want to repeat yout =s  A: Yes.
Page 11 - Page 14 (0) Min-U-Scripte
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Q: Would you please look at Page 24 and 25 of
Exhibit A.

A: Okay.

Q: Those two pages appear to be the claim analysis
record; correct?

A: Yes.

@: As Ilook at Page 25, it would appear that this
claim was assigned to you on or about February 28 of
2002; correct?

A: Correct.

@: How did you receive it? In other words, did you
receive it by mail from somebody, did somebody walk it
in the doot?

A: Normally, the ¢laim would come in. The set up
person would then set the claim up in a file, Then
basically, our supervisor would assigh based on who was
next in the order of receiving the claim.

Q: Who was your supervisor at the time?

[1
(21
&)
141
[E
18]

=

18]
(@
(0]
(1]
[
[131

=

[14]
(151
{161
[17]
[18]

pep  A:r Judy Marchock.
o] @ That's the person who signed the entty on the log
@1 on Page 25 of Exhibit A on February 287
2] A: Yes.
@y G 50 is it fair to say that February 28 is the day
@4 the file landed on your desk, or is it fair to say that
@5 it arrived on your desk sometime later?
Page 16 |
u]  A: It prohably arrived in my mailbox February 28. '
Q: It would appear from this log that the first
@ activity that you logged is on March 7 of 2003; correct?
#  A: Correct.
E O Berween Febnury 28 and March 7 of 2002, if vou
# had done anything on this file, would it have been
7 logged?
B A Yes.
W @ S0 it's fair to say you started your work on
o March 7; correct?
p A: Correct.
pz; @: [also see an eniry on the log ar Page 25 of
s Exhibit A for March 14 of 2002, and that appears to be
1147 an entry written by Lisa Scrogham; correct?
s A: Correct. .
per  Q: Is that the only entry by her with respect to
(7] this partcular claim?
pe] A Tt appeats 50,
a1 Q: Did you meet with Lisa Scrogham on March 14 of
291 2002 with respect to this claim?
e A [do not recall.
@21 Q- Was the normal practice and procedure in the
tea1 office at that time he for her wo chart the day she met
4 with you in terms of handling the claim?

sl A: I do not recall. I do not know what her specific

job duties wowld entail when she had ro place
information into a claim analysis record. We called it
1 CAR.

Q: 1 know from this administrative record, which is
Exhibit A, that the letter denying the claim offered by
vourself was March 15 of 2002, What I'm wondering is if
your conversation with the nurse case managertook place
just the day before the denial letter.

MR. WILLIAMS: Objecdon. Assumes facts not
in evidence.

A: I'm not sure of the fact day I met with her.

Q: (By Mr. Comstock) You do have a recollection of
meeting with her though; correct?

A: I met with her on many cases and many different
claims. I met with her all the way up through this year
as well on many other claims, It was just part of the
job, on ongoing part of the job. We had a good
reiationship together,

Q: My question is with respect to Mr, Dennison’s
claim as you sit here today, do you have an independent
recollection of actually meeting with Lisa Scrogham?

A: No.

Q: Do you know what information she was revicwing
with respect to Mr. Dennison’s claim before she made her
chart entry of March 14, 20027 -

Pagse 18

A: She would have had the entire claim file in front
of her.

Q: That would be the file that is as marked
Exhibir A 1o your deposition?

A: Yes.

Q: 50 she would have had the letters from
Dr. Frizzell; correct?

A: Whatever information that was submitted up to
that point in time when she was reviewing,

Q: Ar any time prior to writing the denial letter of
March 15 0f 2002, did you review the medical informaton
trom Dr. Frizzell?

A: No,

Q: Is that a no?

A: Let me take that back. I may have glanced ar it
But again, it was not my job duty 1o ceview the medical
and malke a summation of the medical evidence. Again,
thut was the nurse case manager's role,

Q: This may sound like a flippant question,

Mr. Barnum, but I'm going to ask it anyway. Based on
¢ all your years of analyzing disability claims, you can't
22 look at an MRI report or an xray teport and determine
1[231 the extent of pain someone is having, can you?

}[24] A: No,

18]
®]
[10]
1]
A
mal
1[14]
.!E‘lﬁ]
;[15[
i
![131
[1e]
[20]

@ QS0 to understand the nature of the pain that
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Paga 19 | Page 21
[ someone is experiencing that’s interfering with their " also on Page 55.That usually was submitted with the
@ ability to work, you have 1o look elsewherc in the claim @ actual claim by the employer.
m file and/or contact the claimant; correct? m  €Q: S0 the phone call that you made on March 7 is
@ A: Again, I refer back to the acnual policy and the 1 documented by the material in the claim file at Page 387
5 ‘way it's written, We're not — We are not nccessarily s A Yes.
i1 looking for pain, We are looking to see whether or not @ Q: Apparently, you spoke to a Susan Case: is that
m the person's able to do substantial magerial duries of 7 correct?
@ the job. ‘@ A: Based on the claim filc, yes.
E  Q: 5o in Mr. Dennison’s case, the level of pain that B Q: Question No.8 — I'm assuming that you wrote
o he was experiencing from his back disorder was not 101 these questions before you talked to her.
(1) considered by you? i A: Yes. .
nz A No. nz @ So by March 7, you had some specific questions in
px  Q: With respect to Mr. Dennison’s claim and prior to pta) mind that you wanted to ask the employer?
map the time that you wrote the letter denying his claim, g A: Yes.
115 how did you determine that if he were allowed to sit or ‘ns; @ Question & says, “Would you be able w0
el stand while he worked, he would be out of pain? (e accommodate a sit and stand opton.” Why did you want
un  A: It was not my — Again, I have to go back to the 17 to ask that on this first employer interview?
pe) policy, whether or not he’s able to do substantial usl  A: In reviewing the limitations that were submitted
ey material dutics of his job is what my main determining 1) with the claim, the physician states under physical
o) factor is. 200 limitations, no lifting, pushing, pulling over 5 pounds.
e Q: Well, if pain is the factor that keeps him from ‘11 No prolonged standing or sitting, Only occasional
iz being able to do his job, what do you do as the claims ‘22 bending and rwisting.
m3 analyst before applying the terms of the policy 1o make |y MR. ANDERSON: Arc you referring to a
24 a decision? @4 particular document? If 5o, could you identify ir,
5] A: Refertothe nurse case manager who wouldreview g please. L - .
Page 20 Page 22
o the medical information. np A: Yes. Page 59, Question No. 4 under physical
m Q: To your knowledge, did Lisa Scrogham contact @ limitations on the attending physician’s statement.
@ either Dt Frizzel or Mr, Dennison to determine the @ Q: (By Mr. Comstock) So by that time, it's fair to
@ quality, nature, and extent of the pain that this man 14 say that you had read Dr, Frizzell's information that
i1 had while either sitting or standing? 15 this man was disabled in Dr, Frizzell's opinion, had you
@ A: Based on the claim file, she did not. [ & not?
m  Q: Wouldn’'t a proper review of the claim file m A Yes.
@ include assessing the quality of the pain that 2 mun is '@ @ And vet you saw that there was some entry that
(e having before denying the claim? [ with respect to sitting and standing, no prolonged
pg MR, WILLIAMS: Object to the form. ne sittng or standing; cotrect?
(111 A: Again, in making a decision on the ¢laim, it’s @1 A: That’s what the information states.
vz the nurse case manager’'s duty toreviewwhatevermedical 35 @: S0 you knew the doctor felt this man was disabled
13 information is submitted. If she has enough medical ;) from his pain, and you wanted to call the employer and
(4] information w make a decision, we make the decision. rra] ask them if they would accommodate a sit and stand
ns @ (By Mr. Comstock) Let me look at this log fora 115] option; correct?
e moment to see what invelvement you did have beforeyou g MR. ANDERSQON: Object to the form,
17y wrote the leger of March 15, Again, I'm referring to #71 MR.WILLIAMS: I join that.
g Page 24 and 25 of Exhibit A. na  A: Cotrecr, yes.
18] I see that you log a telephone call w the tol @ (By Mr, Comstock) All right. You also
=0 employer on March 7 of 2002; correct? 0| understood by this time, did you not, that Mr. Dennison
@11 A Correct. 1] was basing his claim on the amount of pain that he way
2z Q: If we look to the claims file at Page 38 and ez experiencing, which was interfering with his ability to
@3] Page 54, is that documentadon of the phone call made on | work?
124 March 77 ‘mq  A: That's irrelevant to me. I simply go back and

ps)  A: 38, yes. 54 is a job activity statement, and 25 review whether or not the person can perform the
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Page 23
substantial material dutics of the job.

Q: S0 the claimanr’s statement of the basis for his
¢laim for disability is irrelevant to you?

MR. WILLIAMS: Object wo the form.

A: I administer the claim according to the policy.

Q: (By Mr. Comstock) I'm scnry. You didn't answer
my question, Is the ¢laimant’s stawement that he's
unable to work because of pain irrelevant to you?

A: I review the claim based on the policy.

Q: Is the claimant's statement of pain relevant to
you at all?

A: That's my answer.

Q: Are you refusing to answer my question?

A: Tam answering your question.

Q: No, you're just saying you apply the policy. I
want to know if in the application of the policy that's
done by you, if you consider the claimant’s statement of
pain.

A: My apswer 10 you is that [ administer according
to the policy.

Q: Where in the policy does it say you're not to
consider the claimant's statement of pain?

A: [ will refer to the policy under the definition
of disability under the occupational qualifier,

Q: Is there something in there that says you're not
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Pags 24
to consider the amount of pain the claimant is
suffering?

A: Pain is very subjective. We have — [ adhere and
interpret long term disability when reviewing policies
based on a definition of disability as stated under the
occupational qualificr, which reads “Disability means
that during the elimination period and the following
twenty-four months, injury or sickness causes physical
and mennl impairment to such a degree of severity that
you're continuously unable to perform the material and
substantial duties of your regular gccupation and not
working for wages in any occupation for which youare or
become qualificd by cducation training or experience.”

MR. WILLIAMS: For the record, witness is
reading from Page 69,

Q: (By Mr. Comstock) Are you saying to me that in
applying that language from the policy whenyou consider
a physical impairment, you do not at all consider the
degree of pain that a particular physical problem is
causing 2 patient?

A: It is not my role. That’s what the nurse is for.

Q: But you understood, did you not, that
Mr. Dennisan's claitn way that he was in so much pain he
was unable o work?

MRA. WILLIAMS: Object to the form.
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Page 25

A: Ireceived a claim — I received a number of
claims per week. My job duties were to administer the
¢laim based on the policy that was presented with each
particular claim.

Q: (By Mr, Comstock) Mr. Barnum, would you please
turn o Page 53.

A: Yes, sir.

Q: Would you agree that this page is part of
Mr. Dennison’s claim?

A: Yes.

Q: Would you agree with me that it’s your dury to
read this as part of your assessment of his claim?

A: Yes But it probably would be -~ rest more,
since this medical information, with the nurse.

Q: I'm wying to get back to this question of what
you understood the claim to be based upon. Looking at
Page 53, woulkdn't you agree that you understood this
man's claim to be based upon the degree of pain he was
suffering which was keeping him from wotking?

A: Again, I refer back to the contract. It appears
frotm this informadon that yes, he is claiming pain, as
the physician states as well, However, we have to go
back to the contract. We have w0 determine whether or
not he’s able o do the substantial and material duties
of his occuparion.

Page 26

Q: So you also understood thart this man's job
included working on average ninety hours a week;
COTeCt?

A: Just reading from Page 53, it says sixty to
eighry hours a weelk.

Q: Well, if you look at Page 54, there's the average
number of hours worked there. Do you see that?

A: Ninety, okay.

Q: 50 you understood this guy was working hinety
hours a week at a computer; right?

MR. WILLIAMS: Object to the form.

A: If that’s whar the claim policy states, yes.

Q: (By Mr. Comstock) When you denied his claim, how
did you figure thar this man was going to continue to
work nincty hours a week at a computer?

MR, WILLIAMS: Object to the form,

A: Again, when I denied the claim, I simply looked
at the policy language.

Q: (By Mr. Comstock) And in locking at the policy
language, ir’s fair to say vou disregarded the
information from the claimant that he was in so mach
pain he was unable to work his job, which involved
ninery hours per week pretty much sitting at a computer?
MR. WILLIAMS: Object to the form,

A: It's not my job. Again, I go back to determine
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Page 27 Page 29
i1 whether or not they were able to perform the substantial | ;) Q: By the time you talked to Mike Richmond on the
1 2nd material duties of the job. ' @ 12th, had yon made up your mind to deny this claim?
@ Q: (By Mr. Comstock) Who's job was it 1o figure our ‘@ A: Ido not recall,

whether or not the pain from his physical abnormalites
was causing an impairment to his ability to work?

A: Pain would fall under the nurse case manager.

Q: Now, your log that you and I have referred to
perviously on Page 24 and 25 doesn't indicate that you
met with the nurse case manager, does it?

A: It does not appear 0.

Q: As part of your respansibilities, you're to log
your actions or activities with respect to handling the
file; true?

A: True.

Q: If you met with the nurse case manager, which
meeting in part forms the basis of a denial, that's
something you would normally log; correct?

A: Correct.

Q: Can you explain to me if that did happen why
that's not logged.

A: 1 do not recall meeting with her.

Q: Looking at your log again at Page 25 of
Exhibit A after the phone call o the employer ffom
March 7, it appears that your next activity that you
logged was on March 12;is that correct?

Page 28

A: Yes.

Q: That's a call to Mike Richmond according to the
log; right?

A: Yos,

Q: Why were you calling Mr, Richmond?

A: I do not recall But based on the file, T was
inquiring about possible accommodations.

Q: If we look back at Page 38, the answer that you
wrote down to your Question No 8 when you were speaking
with Susan Case indicares that Mike Richmond would be
the person 1o talk to regarding accommodations; correct?

A: Correct,

Q: Why, again, waj it important for you to speak to
Mr. Richmond at that point?

A: Based on the file, Page 38, it appears that [ was
referred to contact thar person for accommodations,
which is what I did on March 12

Q: 50 the purpose of that phone call is to determine
whether or not the employer would be willing to
accommaodate to the claimant’s physical impairments?

A: Ycs, The purpose was basically to finalize
everything after, since Susan Cates was utable to on the
previous phone call. She referred me to Mike Richmond.
24 Imade the follow-up phone call 1o Mike Richmondon the
s 12h.
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GQ: In any cvent, sometime between March 7 and
March 15, you made up your mind?

A: Bascd on when [ wrote the leter, yes.

Q: Accordingto yout log, Mike Richmond informed you
that they will make any reasonable accommodations to
accommodate his physical condition; correer?

A: Correct.

Q: And sitting and standing is not a problem;
correct?

A: Yes.

Q: Did Mike Richmond inform you at that time,

Mr. Barmuim, that Chris Dennison's employment had heen
terminzated prior wo that?

A: 1 do not recall

Q: Did you write down the important features of your
conversation with Mr, Richmond in your log?

A: Yes,

Q: There's nothing there indicating that
Mr. Richmond — rather that Mr. Dennison had already
been rerminaced from his employment by the time you
spoke to Mr. Richmond on March 12, is there?

A: Ido not recall. No, there's nathing wrote down

Paga 30
here concerning employment,

Q: If you had an employer who was telling you they
waould be willing to accommodate a particular employee's
medical issues and then you find out that that employer
in fact had already terminated] that employee, wouldn't
you question the employer's sinceriry?

MR. ANDERSON: Object to the form. Assumes
facts not in evidence. Calls for speculation.

A: S0 do [ anywer?

Q: (By Mr, Comstock) Yes, you can answer.

A: Can you repeat that again? I'm sorry.

Q: Sure.If you had an employer tell you that they
were willing to accommodate an employee who hadalready
been terminated by that employer, wouldn't you question
the employer's sincetity as to whether or not they're
giving you accurate informaton?

A: Sincerity? Basically — It's basically not
sincerity, The only thing I'm concerned about is the
accommodations, Sincerity goes out the window. It's
basically just what we see on the piece of paper in
front of us.

Q: Wouldn't that trouble you that the employer’s
telling you they're willing to take care of an employec
they've already rerminated?

MR. ANDERSON: Ohject to the form,

Page 27 - Page 30 (10)
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Paga 31 \
A: In reviewing a claim, all we're concerned about |
is the initial day of disability and their employment
status at that time, whether or not they're an eligible
employee,
Q: (By Mr. Comstock) But in denying this claim,
isn't it a fact that the willingness of this employer to
accommedate Mr. Dennison was a factor that you relicd
upan?
A: Correct.
Q: Getdng back to your determination as to whether
there’s a physical impairment, I take it that you in
part rely upon the nurse case manager; right?
A: Correct.
Q: In doing that, explain to me what consideration,
if any, is given to the claimant's statement of how much
pain they have, as in this case, either sitting or
standing.
MR. WILLIAMS: Objection, Asked and
answered.
A: It's not my — It would fall under the role of
the nurse case manager, since it's medical related.
Q: In your denial letter dated March 15 —
A: What page is that on?
Q: It's Page 36 and 37.
A: Thank you.
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Pagae 32
Q: On Page 37, you indicate there's a lack of
medical information to support a functional impairment
which would preclude you from performing the material
and substantial duties of your occupadon as a
controller. Whar medical information was lacking?
A: You'd have to ask the nurse case manager,
Q: Even though this letrer goes out under your '
signarure? ‘m
A: Again, the file — The nutse entered her 'm
information on March 14, I simply used that information ‘)
that she entered there in determining my denial letrer. 1]
Q: So as you look at this log and as you look at [
this file, is it fuir to say that you looked at the i
nursc's entry of March 14, incorporated that into your i”“]
decision, and wrote the letter of March 157 el
A: Yes, Lisa — el
Q: Do you have any log of yout actually meeting with H7
the nurse practitioner? Iy it fair 0 conclude that you ]
never did meet with her to discuss this ¢laim? 18]
A: No, it's not fair to conclhude that, We may have ![201
talked in passing. I guess officially and reviewing the 2t
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claim analysis record, since it's not there, it didn't 23]
happen. 1
Lisa and her actual work environment — She sat i)
tight next to me at the time. [ may have talked to her, &)

May 23, 2004
Page 33

I tnay not have. I do ot recall We handled several
files together.

Q: I understand. [ understand also from yout
testirmony that it's your obligation to log your mecting
with her.

A: Right. In this case, yes, since there’s nothing
in the file, there was no further meedng.

Q: Afrer writing the letrer of March 15, did that
end your responsibilities with respect w this claim?

A: At some time in there, Tabatha Kirke and |
switched roles. She came over to do the long term. I
went over to do the short term.

Q: Can explain that to me.

A: Basically, it was a business decision. We
switched roles.

Q: 5o by switching roles, are yon telling me that
vou then focused on short term disability issues?

A: Yes. She took over my case load.

Q: Okay. 5o your entire job structure changed, nat
just your responsibility on this file?

A: Right When we made the change, she would
have — I'm not sure the exact date, but she would have
taken over all my files.

Q: Is that why she handled the reconsideration
request?

Page 34

A: Yes.

&: Were you involved at all with Tabatha Kitke in
resolving the reconsideradon request?

A: No, the reconsideradion was purely hers. In
reviewing the file, May 14, since my name and number was
an the letrer that was sent our to him, he may have
contacted me. But I believe by that time, I was already
in my short term role. [ may bave pulled the file from
her desk or maybe requested the file from the file room.
['m pot sure. Then I would have — [ put that entry on
May 14, and I probably would have forwarded it to her,
since my whole case load was in her name.

Q: At some point in time, did you advise the
Dennisons that the file had left your hands as you were
moving on to different duties and was now in the hands
of Tabatha Kirke?

A: I do not recall,

MR. COMSTOCK: For pur ¢ourt reporter, Kirke
is spelled K-irke.

Q: (By Mr. Comstock) Looking at the log at Page 24,
it would appear because of the entry of March 14, 2002
in your handwriting, that you had made the decision tw
deny this cluim by March 14; correct?

A: Correct,

Q: Then you indicate in the log that the clim is
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i being sent for team leader or supervisor sign off. Is
@ that part of your policy and procedure?

m  A: Yes. We always — In all initial long term

a1 disability initial decisions, we always have a

= supervisor and/or second set of eyes review the file.
© @ That person in this case was yout $upervisor,
M Mr. Marchock?

#  A: Ms. Judy Marchock.

m Q: Judy Marchock?
po MR, COMSTOCK: For our court reportet, I
i1 think that's M-arc-hock.
pz Qi (By Mr. Comstock) Your last entry, if I read
this log correctly, Mr. Baroum, was May 14 of 2002?

A: Yes,

Q: The person who would have handled the request
for reconsideration by Mr. Dennison would have been
Ms. Kirke?

A: Yes.

Q: As you recall it, you did not have any role with
respect to that?

A; Correct.

Q: Were you informed by anyorne during this time
trarne — I'm talking about the time frame from your
denial to May 14, the denial of March 15 to May 14,
Were you informed by anyone ltl%;_tt_"”r:l_l_t:_DenJﬂsnns, as part

Fags 35
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Fage 36
of their request for consideration, were raising the
issue of what Mr. Richmond had told you?

A: T do not recall.

Q: Did anyone ever come to you and ask you, if you
can remember, o expiain in any more detail the
conversation you had with Mr. Richmond?

A: Ido not recall.

Q: If Ms. Kirke in the process of handling the
reconsideration had invelved vou to ¢nhance her
information or clarify things, is that something she
should have logged in the claim record?

A: Yes, However, she did not, based on the ¢laitn
record here, contact me. I do not recall her contacting
me.

Q: Where was her worksmton in relation to yours?

A: I'm trying to remember at the time where we sat.
I believe she was either on an opposite floor from me,
at least down towards the other side of the building
from me at the time, or maybe just across the chiims
arca. I do not recall sicting by her,

Q: Was she one of your supervisors?

e A No.

2y @: Was she supervised, if you kknow, by

24 Judy Marchock?

s A [ believe at one time she was, I'm guessing at
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Page 37
this time she would have fell under Judy Marchock’s
supetvision. As a matter of fact, yes, I do recall
her — I think we actually switched team leaders as well
whenever we switched our roles.

Yes, she would have been under Judy Marchock's
supervision at the time of this request for
reconsideration.

Q: This Lisa Scrogham, who was the nurse case
manager for this partcular case, did she handle as many
claims as you?

A: I'm not surc of her exact nurmber of claims that
she handled.

Q: She obviously was employed as well by CNA?

A: Yes.

Q: Was thar yes?

A: Yes,

G: During the entire period of time you were working
in disability, was Lisa Scrogham an employee working in
disability?

A: Yes.

Q: Can you tell me what percentage of claims you
typically would deny.

A: Five to ten percent. That wasn’t only medical,

That would be tcchnical as well; eligibility issues,
other exclusions.

Page 38

@: Understood. There weren't any technical reasons
for denying Mr. Dennison's claim, were there? In other
words, he dorted his Is and crossed his Ts; correct.

A: There was nothing technical,

Q: Mr. Barroam, I think those are all the questions [
have.Thank you for your patience today.

BY MA. ANDERSON:

Q: Mr Barnum, why is it important to determine if
accommedations are critical in a particular case that
you're reviewing?

A: In revicewing limitations and ¢xclusions that the
physician placed down, I believe we found it necessary
to determine whether or not the claimant was actually
able, as part of the job, doing the substantial material
dutics of the job o fit within those limitatons,

Q: You referred earlier vo a dogument prepared by
Dr. Frizzell. | believe it was Page 39 of the record
Exhibit A; is that correct?

A: Correct.

Q: As I read it, I believe the line that you folks
thought was no profonged standing or sitting; is that
correct?

A: Correct, Because the job was sedentary in
nature,

Q: Thank you. As [ further understand it, you did

Page 35 - Page 38 (12)
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Page 39 Paga 41
n) not contact Dr. Frizzell to determine what he meant by M1 MR.WILLIAMS: Object to the form,
= prolonged? @ Q: (By Mr. Anderson) Is that how you would approach
@  A: Correct. | @ it in order to avoid the privacy issues?
@ Q: In other words, you had no time frame in mind a5 A: |k looks like I approached it whether or not — 1
& you read this particular line of Dr. Frizzell's report; i just strictly asked would you be able to accommodate a
51 is that true? . @ sit/stand option.
m  A: Corrcct, But in looking at that, sit/stand ‘m @: You use the term would you. Is that how you
[ option is what that — is how [ read that, " @ remember you asked the question?
B Q: Say that again, pleasc. "m A:Idon’trecall.
e A: A sit/stand opton or intermittent standing or wop @ Did you write down verbatim what Mr. Richmond
1] having the ability to break from the acmal prolonged. w1 told you? _
pan  Q: So you wondered if he could take breaks from his nz A: As cloge to as possible, I would definitely say.
3] computer in order w2 do what? it I don't recall exactly how I wrote it down.
wa A 'msorry? ma  Q: But you didn’t write these notes contemporancous
ns  Q: What were you trying to determine that this 115 with the conversation. You finished the conversation
me] accommodation would do? 11e and then wrote them, didn’t you?
7 A: Just like my question on the sit and stand w7 A: Idon't recall.
(4] option, te @ Do you tape record the conversation?
pa Q: But what was the end result of the sit/stand ne A No.
a] Option, what were you trying to determine? ‘o @ Hello?
@1 A: Whether or not he could sit and stand at will. 21 A: No.
=2 Say his back gave him pain or — Basically, just o ez Q: Did you review the insurance policy with
=i determine the sit/stand option, ‘e Mr. Richmond?
a1 Q: Itake it that was relevant to you in terms of ‘2 A: No.
s your particular focus on Mr. Dennison’s claimy? ‘mm  Q: Was the only accommodation you discussed with
Page 40 Page 42
n A Yes ' m Mr. Richmonad the possibility of a sit/stand option?
m  Q: Why? '@ A: Based on the questions on the ¢laim record, yes.
@ A: Because the doctor stated the physical limimtion : B Q: Did you ask Mr. Richmond whether or not any
4 was no prolonged standing or sitting, so [ asked the . W tequests for an accommodation of that nature had been
s question would you be able to accommodate a sit/stand i received from Mr, Dennison?
ts] Option. & A: Based on the claim record, it does not appeat [
m @ Did you provide Mr. Richmond any documentation m dicl,
tai from Dr, Frizzefl? @  @: DidyouaskMr Richmondifsuchanaccommeodation
@ A: No,it does not appear I did. - 19 had been attempted?
ne @ Did you provide Mr. Richmond any statements from gy A: I do not recall, Again, it refers to whatever’s
1] Mr. Dennison regarding his particular complaints 11 in the claim record.
na regarding why he was filing the disahbility claim? na  Q: Did you understand at the time you talked to
ral A: It does not appear I did. 13 Mr.Richmond that Mr, Dennison had notheenat work for
4e)  Q: Your notes do not reflect that you reviewed those 14 almost two weelks?
s materials with Mr, Richmond. Is thar also an accurate us A: If we look at the claim record, it appears that
vl assumption to make? ne his last day worked — I'm not sure what page it's on.
¢7p A: Yes, Let me take that a little bit. We would 17 Let me find it here. Based on the information that was
v be — That's probably a privacy issue with Mr. Dennison. (e on hand if we go w0 — Let's s¢e if | can find it. 'm
g @: AR right, In other words, you could not review ey dooking for the tast day worked.,
@ with Mr. Richmond the specifics of Mr. Dennison's claim eq  Q: Let me direct you to Page 39 of the record.
@1 as submirted o CNA? 211 A: Date employed, 7-1-97, Page 39. Date last worked
ez A: Correct. 22y prior e current disability 2-1-02.
@ @ S0 you needed to talk to Mr. Richmond ina = Q: Okay.If you go to Page 51, the document I
w4 fairly general way or generic way about the job 'z¢) believe filled out by Mr. Dennison, it's date when you
2]

Mr. Dennison — or Mr. Dennison’s ability to do a job?

s last reported for work. It again says February 1, 2002,
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Page 43 Paga 45
1 doesn't ir? i A: Yes Last day work, 2-7. Dare of loss 2-8.
@ A Yes m @ S your only focus is whether or not he was
@ : Then it says date you return or expect to return @ employed on 2-8-02,and it didn't matter to you whether
1 to work, it says N/A. | @ or not he was employed on March 12, 20027
5 A: Okay. ‘ =z A: Correct.
# Q: Did you inquire Mr, Dennison what that meant? g @ Did you ask Mr, Richmond whether or not any type
m  A: Ido notrecall m of trial period of an accommedaton could be undertaken
# Q¢ Is there a reasonable conclusion o draw from @ to sec if it actually worked?
to] that N/A that Mr. Dennison did not intend to return to m  A: It does not appear I did.
no] work? ng  Q: Is that something that CNA can do before it
p1 A No, 17 denies 2 claim?
g @ What did you draw from it, if anything? inm  A: Please refer to March 12 for the entire
13 A: It had not been dercrmined yet. That's how I !pa] conversation.
114 would interpret that. As of this February 7 date, it ‘mg  @: I'm moving a lirtle bit beyond that,
15 had not been determined, ' pa  Ar Okay, What was the question?
ne;  Q: Did you have cvery opportunity to discuss ne  Q: Your capacity as 4 claims analyst or a disability
g7 whatever you needed with Mr. Richmond during your 17 specialise, do you have the ability to allow any type of
18] conversation? Hal accommaodation to be tried to determine whetheror notit
ne A I believe so. Whatever was discussed was usl is actually cffective?
20 documented. ey A: Bottom line, [ referred to the actual limitations
i1 Q: The focus was there a possibility of a sit/stand (1] stated by Dr. Frizzell. Based on the conversation of
2 accommadaton? @ March 12, the accommodations were mer So therefore,
@ A It's all thete in the March 12 entry. (29 the claimant was able to perform the substantial
p4  Q: Did you inquire if Mr, Richmond - Strike that, [2a) materipl dudes of the job.
e=s) Did you inquire if Mr, Dennison was still employedat  |ng MR, ANDERSON: Madame reporter, couldd I have
Page 44 Page 46
i) the time? i1 that answer read back, please.
@ A: Ido notrecall, = {The requested pordon of the record was read by
@ Q: Did it ¢even matter to you whether he was employed @ the reporter)
(4] at the time? @ A: Substantial material dutics of the job, he was
5 A No, 5 able to perform, based on our review.
w  Q: Your focus is just on what the policy dictates in @ G (By Mr. Anderson) Did Mr. Dennison ever submit
71 terms of a definition of a long term disabiliry, what @ to you any information indicating that he had tried a |
@ the medical records state, and your determination of ! m) sit/stand option?
m whethet or not Mr. Dennison could fulfill the typical ; m  A: Ifit's notin the file, it didn’t happen,
e dudes of his occupation; is that correct? irgl  Q: If you happen to misunderstand someone you
t11  MR. WILLIAMS: Object to the form. ln1 interview in the course of making a detcrmination
vz A My job duty is to determine whether or not the i“zl regarding a disability claim, do you have the option of
n7 employee's eligible for benefits. I do that by ‘[m accumulating more informarion and changing your
(14 revicwing whether or not the person is able to perform I14] position?
ns the substantial material duties of the job. s A: Yes. It's outlined in the denial letter. The
nel Q@ (By Mr, Anderson) It doesn't matter to you e actual rights on Page 37, if you have additional medical
1171 whether or not he's working at the ime or not? 7 informetion not mentioned above orwish usto reconsider
pe Al When determining ¢laims, our only — we need to ‘8] our, it gives the rights of the claimant,
(1e] make sure that they meet the eligibility issucs. That i[m] Q: All right. 50 if, for example, you made an error
g includes working as of the date of loss. 201 in your interpretation of someone’s comments and that
pn @ The date of loss was what under CNA's records? Ien error was pointed out to you by the claimant, would it
Ex  A: I'm not sure where that exact — There's an '['221 be you that would go back and investigate farther to
(23 initial page thar lists when that would be. I'm not @3 derermine what actuaily might be the case, or is that
(24 sure if I even documented it. |+ taken out of your hands and handled by someone else in
5[25] all cases?

f2s]

Q: Would it be Page 5 of Exhibit A7

Page 43 - Page 46 (14)
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m  A: Basically, as outlined in the letter, the normal
7 process would be review the information, That appears
@ to be what Tabatha did She stuck to the regular
4 decision Then the fresh set of eyes on the appeals
i committee would receive the file and review zil the
[ information, and they made their determination,
m  @: All right. 50 even if you made a mistake in
@ terms of interpreting what someone told you, there are
@ two additional levels of review within CNA at which dme
pe; that mistake could have been rectified and a different
p1 decision reached regarding Mr. Dennison’s clim?
n2  A: Correct. Also ar my level, again, the supervisor
rra would also review all the information before T was able
114 to release the denial letrer or approval,
ps @: At that point in time, the mistake wouldn't be
g ¢lear to your supervisor, correct?
pn A: Basically, she's purdng her name on it, 50 she's
uel responsible for whatever information is in the file. 5o
(e yeah, there’s a sccond set of eyes at the inidal level
Eo that would review all the information.
@1 @: What if an employer honestly believed or honestly
@2 told you thar they would make some sort of an
i3 accommadation, bur it didn’t work for a particular
@241 claimant? What do you do in that case?
@s)  A: Idon't recall ever running across th.u:

Page 48

situation.

Q: So it's your experience that when accommeadations
are muce, the disability claim is denied?

A: Yes, in this particular case.

Q: In this pardeniar case, Mr. Dennison reported to
CINA on May 2, if you turn to Page 28 of the file, that
he would like you to reconsider the long term disability
claim that had been rejected.

As I understand from your discussion with

Mr. Comsrock, on May 2, 2002, you had a diffcrent
position within CNA.

A: I'm not sure the exact date we made the switch,
50 I'm not sure if — From just lpoking at the
information I have in front of me, it looks like May 15
was when we received the request for reconsideraton as
Tabatha received it, As of May 14, it did not appear,
based on the fle, that the information had been
received.

Q: Are you referring to an e-mail for that
infottoa ton?

A: No, I'm referring to the claim analysis record
on Page 24

Q: That indicates on May 14, 2002, Mr. Dennison
¢alled to check and see if his appeal had been received;
is that correet?
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A: Correct.

Q: It said no and asked him if he had a copy to fax
it. He agreed to do that per your request, is that
accurate?

A: Correct.

@ What document indicates the faxing of the appeal
to CNA?

A: T'm not sure, but it looks like there's a cover
letter here from Chris Dennison, Page 29, dated May 14
at 3:50 p.m., where it appears he fixed over his lerter
of May 2.

Q: Thank you. He faxed this to you, is that
Ccotrect?

A: Based on the file — Idon't recall, Based on
the file, it looks like it was attentioned to me.

Q: In that letter, second photograph, Mr. Dennison
atached two letters from Mr, Richmond, one dated
March 8 and one dared March 29, both of which indicate
that his last day of employment at Rural Telephone was
March 6, 2002; correet?

A: Again, my handling of the file, I believe,
stopped May 14. 50 [ believe you'te talking to the
wrong person regarding this information.

Q: But you would have turned over the May 2 letter,
which we belicve was fixed to you on May 14, 2002, to

Paga 50
Ms. Kirke?

A: Actually, a set-up person, if they were abie to
get the information, would have looked on the systerm,
saw who the file wasassigned to,and she probably would
have pulled up Tabatha's name and just forwarded and
placed the informaton in her mailbox,

Q: If we continye to look at Document No. 24 from
Exhibit A, Tabatha Kirke's handwriting appears on
May 15, and indicates that she received 2 copy of the
request for reconsideration on that date?

A: Correct,

Q: And turned it down on that date?

A: You'd have to ask her,

Q: All right. Let me check my notes here real
quick.

After May 14 when you received this request for
reconsideration, no one ever contacted you again on this
file: until the litigarion in this file?

A: Correct.
Q: After you have reviewed all these matertals, did
it seem odd to you that no one asked you whether or not
you might have misunderstood what Mr Richmond told you?
A: No.
Q: Did it seem odd to you thar no one contzered
Mr, Richmond after this request for reconsideration came
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up to re-inquire about the issuc that Mr. Deanison had ‘ i
brought up in his May 2, 2002 leter? ‘

made, CNA has the opportunity, based upon the soucture

= @ that it has interpally, to correct that mistake and

s A: Not part of my job duty. - 11 reach the correct result?

w  Q: Who would have heen making the decisions to make ‘ i MR.WILLIAMS: Object to the form.

151 those kinds of inquiries? I m  A: Basically, yes.I don’t think there's

w A: [ believe the appeals committee. 6 necessarily a yes/no answer with that That procedurc

m @: DidTabatha Kirke have that kind of | m and having the fresh set of eyes looking at it, it's

g responsibility or authority to make inquiries regarding " @ kind of a check and balance system.

@ the request for reconsideration prior to denying it? m  Q: (By Mr. Anderson) Because sometimes you do make
o MR. WILLIAMS: Object to the form. i mistakes or disability specialists do misunderstand what
vy A: You would probably have to ask her. i1 people tell them; correct?
nz  @: (By Mr.Anderson) Well, wasn't she in the same wz  A: Yes. Everybody is human,
na position you were in? pay  Q: Therefore, if a mistake or a misunderstanding
te Al Yes, na) occurred at the initial level of the handling of
ng  Q: Did you have that ability or authority to make s Mr, Dennison’s claim, there were various levels after,
ey additional inguiries if a request for reconsideration 11e) thatat which that mistake could have been correctedand
117 was submitted on a claim that you had rejected? itn the proper result achieved; correct?
pat A: Again, we would go through the same process. Any 81 MR. WILLIAMS: Qbject to the form. Asked
pg medical information would be reviewed by thenurse. Any 45 and answered.

@0y other information would be reviewed by me, ‘@oy  A: Ithink we've covered that.

@11 Q: If you had stayed on the case, would you have ‘B Q: (By Mr.Anderson) The answer is yes?

ez called somebody at Rural and said Mr. Dennison’s telling ~ py  A: Whatever the record shows,

231 Us some stuff in his May 2, 2002 letter? What's the e @: The record shows a question that’s pending. Your

@4 story? 24 counsel has objected, but he hasn’t told you not to

s A: 1do not know. I do not know how I would have ps] answer. So if you could accommodate me andthe

Page 52 Foage 54

i1} handled the case. 11 deposition, I would appreciate it.

@ Q: Is there any sct procedure for handling a request ‘m A Accommodate to what?

m for reconsideration when the basis — one of the basis @  @: Answer the question.

wy for the reconsideradion is that perhaps a @ A What question?

& misunderstanding has occurred in termy of information @ @: The one you haven't answercd.

16 you gathered originally? '®m A: Which question is that? We've went on for five

@ A We review all information submitted. The nurse 7 minutes here.

) reviews the medical. The examiner reviews any @ Q: Ifyou had misunderstood someone or made an error

® additional information. The determination is made at Fl in your initial determination regarding whether or not
(o] that fime. 1o to accept a claim, the various internal reviews after
ru Q: Is Ms, Kirke a nurse case manager? i1 that initial rejection would permit CNA to reach the
vz Al I'msorry? (2 appropriate result; is that correct?
pa  Q: Is Ms. Kirke a narse? px A Yes.
p4  A: No, She was also a long term disability 'ngp @ That's all [ have, Thank you very much.
ps) specialist. s MR. WILLIAMS: I have no questions,
nep @ Is the multi-tier review process within CNA once 18] BY MR. COMSTOCK:

7 a claim has been denied designed to correct mistakes or wrr @ This is Dave Comstock again, Mr. Barnum. Some of
(g misunderstandings so that an appropriate determination |45 the questions by Mr. Anderson have rekindled my interese
re] is made regarding a claim? (g ina couple of areas, so please hear with me.

@o]  A: Yes. I helieve that's the reason for having so e;  Mr.Anderson reviewed with you the reasons why

(21] many eyes look at it and so many people review the 1] you were speaking to the employer with respect to the
@7 information, just to make sure the correct decision has @ stand/sit option. When you were doing that, was it your
23 been made. =3 belief that being able ta stand versus sitting from tme

@4q Q: Even if an crroneous decision was made originally 124 to time would relieve this man's pain?

s and you received notification that a mistake had been s A: Basically,Igo hack to the limitations that were
Page 51 - Page 54 (16) Min-U-Script®
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i1 placed in force by Dr. Frizzell. [ was simply

@ addressing those limitatdons per the contract language.

m @ So it was your impression that if Mr, Dennison,

4 who hasically sat at 2 computer ninety or so hours 2

5] week, were allowed to stand from time to time, he

61 wouldn’t hurt?

m  MR.WILLIAMS: Object to the form. Assumey

@ facts not in evidence.

@  A: Again, I go back to Dr. Frizzell. It says no
o prolonged standing or sitting. That's — T have to
1] gueston about sit/stand option,
ng @ (By Mr. Comstock) Ts it fair to say that you
a1 didn't have an understanding that if this man were able
14 to stand up every five minutes or so, it would relieve
15 his pain?
nel  A: Again, we have to look at him having the ability
17 to perform substantal material duties of the job. It's
(1a) strictly contract language.

(4]

o] A: My understanding is of the contract.
@ Q: [appreciate that. You were trying to determine
sy whether or not this guy could stand up from time to

time. Was it your impression when you were doing that
that would relieve his pain?
A: I belicve it's Dr. Frizzell’s impression, no

[23j
24
28]

]

11 prolonged standing or sitting,
@ Q: That's your interpretation of Dt. Frizzell's
(3] comment?
@4 A: Yes Again, it was — Yes, that's my
5 interpretaton.
® G Olkay What about D, Frizzell's letters that
m this man's disabled from his pain, doesn’t that create a
@ conflict in your mind?
@  MH. WILLIAMS: Object to the form.
oy A: P'm simply going over the policy language and
(11 administering bascd on policy language.
Hzl Q@ (By Mr. Comstock) On one hand, Mr. Barnum, you
n3) just told me that it was your belief that if this guy
sl could stand up from time to Hme, it would relieve his
p5 pain. But you also knew that there were letters in the
ey file from Tor, Frizzell indicating that he was disabled
7 from work of any kind.
pa A: Okay.
g1 Q: Isn't that a conflict in the information?
g MR. WILLIAMS: Object to the form.
@] Misinterprets and mischaracterizes the testimony today.
za Q@ (By Mr. Comstock) Isn't that a conflict in the
o) information?
2o A: Okay I'm not sure of the daves that those
[2s] letters came in_ Basically, I was looking e the

Page 55 ‘

Q: I just want to know what your understanding was.

i m
:i ]
S A

]
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limitations placed on the file by Dr. Frizzell I was
addressing the prolonged smnding and sitting. That was
a limitation placed there. That is the reason behind
asking that question.

Q: Well, Ict me just ask you a hypothetical. Bear
with me.

If the treating physician who's 2 heurosurgeon
indicates that a claimant is disabled with or without
accommodation and youread a chart note or another part
of that physician’s record indicating no prolonged
sitting or standing, when you have a conflict like that
before you deny the claim or accept the claim, should
that conflict be resolved?

A: That's what the nurse case manager is for.

Q: So if the nursc case manager sccy that kind of
inrernal conflict, it’s incumbent upon the nurse case
manager to resolve that before a decision has been made
to cither accept or deny the claim?

A: Hypothetically, it would fall under their
guidelines, under the nurse case manager guidelines.

Q: Were you aware of any conflict in the medical
information in this file before you made the decision to
deny the claim?

MR. WILLIAMS: Object to the form,

A: Again, that's the nurse case manager's — Medical

B

124
! =51
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is her background, and therefore, her arca of expertise,

G: (By Mr. Comstack) My question was as to what you
knew. Were you aware of any tedical conflict?

A: Not that I recall.

Q: Is it the usual practice of CNA or was it back in
the time frame when you were a disability claims
specialist to deny a request for reconsideration on the
same day that it is received?

A: Tdon't recall.

0Q: Well, you yourself handled request for
reconsideration when you were a disability analyst, did
you not?

A: 1 believe we tried to have a decision on those
within two weeks, two weeks to four weeks, Again, it's
chunged. Two weeks to four weeks, we tried to be as
timely as possible.

Q: Right. Was it customary to deny them on the same
day they're received?

A: 1 think that's pretty timely service, If the
proper teview of the file is done, then [ could see how
that would play out.

Q: I'm not asking you what you think. [ want to
know if it was customary, based on your working there in
that capacity, to deny a request for reconsideration the
same day it's received.
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) A: I'm sure it happened. ‘
m  Q: Those are all the follow-up questions I bave. (3 1, AMANDA L. CULLEN, Certilled Shorthand Reportar
@ Thank you. [} whhln. anx! Tor the State of Kansas, hareby carlity that
. {5] the withir-named witness was fIrst duly awarn 1o testify
4] MR. ANDERSON: Hold on one second. Nuthmg [€] 1ha truth, and that the deposition by said winess was
5 further. Thank you. ; {71 givan In responae to the questions propounded, ae harsin
. . [B] set forih, was frst laken in maghine shorthand by me
8 MR. WILLIAMS: No questions. [B] and afterwards reduced to writing under my direction and
m MR, COMSTOCK: Okiy. Do we want to go ahead [10] Supervizion, and s a true and correct record of Ihe
® with Ms, Kirke, or do wt want 1o take a break? What do [11] testimony given by the witness.
do? (1 |{urther certily that | am not a relative or
B we want 1o ao {13] employee ar attormay or counsel of any of tha parties,
nop MR, WILLIAMS: Let's take a fifteen minute [141 or relative or employea af such attomays of counsel, or
1 break. Read and sign. (151 financlally Interested in the action.
. . (6]  WITNESS my hand and official seal al Overland
na (Witness excused at 11:45 2.m.) 1171 Park, Johnson County, Kansaa, this 181 day of June,
[131 [18] 2004.
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