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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF TDAHO

RECUPEROQS, LLC, an Tdaho limited Hability
company, Civil No. 04-229-5-BIL.W

Plaintiff, REPLY TO COUNTERCLAIM

Va.

AMERICAN FOOD STORES, LLC, a
California limited liability company,

Defendant.

AMERICAN FOOD STORES, LL.C, a
California limited liability company,

Counterclaimant,
Vs,

RECUPERQS, LLC, an Tdaho limited liability
company,

Counterdefendant.
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COMES NOW the plaintifl/counterdefendant, Recuperos, LLC, by and through
the undersigned counscl of record, and hereby answers and responds to the defendant/

counterclaimant’s counterclaim as follows:

REPLY

1. The plaintiff/counterdelcndant hereby denies each and every allcgation set
forth in the counterclaim, unless otherwisc expressly admitted hercin.

2. The plaintiff/counterdefendant hereby admits the allegations set forth n
paragraph 3 of the counterclaim.

3. The plaintiff/counterdefcndant hereby denies the allegations set forth in

paragraphs 1, 2 and 4-26 of the counlerclaim, in their entirety.

AFFIRMATIVE DEFENSES
4, The counterclaim fails to state a claim upon which relief can be granted.
5. The defendant/counterclaimant has waived, and/or is eslopped from
bringing, the counterclaim.
6. The  defendant/counterclaimant has  failed to  motify  the

plaintifficounterdefendant within a reasonable time after discovery of the alleged breach of
contracl and is therefore barred from bringing any such action.

7. The defendant/countcrclaimant has failed to take reasonable sleps to
mitigate its alleged damages.

8. The defendant/counterclaimant is guilty of laches and unreasonable delay
in bringing this action and such delay was without good cause and substantially prejudices the

plaintiff/counterdefendant.
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9. Defendant/counterclaimant is barred from maintaining this action becauge
plaintiflfcountcrdefendant’s breach of its contract with defendant/counterclaimant, if any, is
excused by defendant/counterclaimant’s breach of the contract.

10.  Defendant/counterclaimant is barred from maintaining this action because
plaintiff/counterdefendant’s breach of its contract with dcfendant/counterclaimant, 1f any, is
excused by a material failurc of consideration.

11.  Defendant/counterclaimant is barred from maintaining this action because
plaintiff’counterdefendani’s breach of its contract with defendant/counterclaimant, if any, 1s
excused by defendant/counterclaimant’s anlicipatory breach of the contract.

12. Defendant/counterclaimant should be denicd any equitable relief herein on
the basis of unclean hands.

13. Defendant/counterclaimant s barred [rom maintaining this action against
plaintiff/counterdefendant, because a condition precedent to plaintiff/counterdefendant’s duty of
immediate performance failed to occur.

14.  Defendant/countcrclaimant is barred from maintaining this action because
it has failed to join an indispensable party to this action,

15.  Defendat/counterclaimant is barred from mainiaining this action because
il is not the real party in interest to some or all of ils claims,

16.  Defendant/counterclaimant’s fraud claim is barred due to its failure to
plead its claim with sulficient particularity.

17. Defendant/counterclaimant is barred {rom maintaining this action because

it has seitled and rclcased all claims against the plaintiff/countlerdeflendant.
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18.  Discovery is ongoing in this matter and the plaintiff/counterdefendant
therefore reserves the right to amend its reply, il and to the extent a factual basis is later
discovered which supports the asscrtion of one or more additional affirmative defenses.

COSTS AND ATTORNEY FEES

The plaintiff/counterdefendant has been required to retain the services of counscl
to defend the counterclaim and is entitled to an award of costs and allorney fces pursuant (o
Tdaho Code Sections 12-120 and 12-121, the terms of the partics’ written agreements and/or
pursuant to other applicablc law.

PRAYER FOR RELIEF

WHEREFORE, plaintiff/counterdefendant prays for relief as follows:

1. For dismissal of the counterclaim with prejudice;
2. For an award of costs and attorney fees; and
3. For such other reliel as the Court may deem proper.

DATED this & & day of July, 2004,

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CIIARTERED

S I

{ MicHfel O. Roe — Of the Firm
Attorneys for Plamtiff/Counterdefendant
Recuperos, LLC
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CERTIFICATE OF SERVICE

I HHEREBRY CERTIFY that on this =€ day of July, 2004, T causcd a true and
correct copy of the foregoing REPLY TO COUNTERCLAIM to be served by the method

indicated below, and addressed to the following:

Robert L. Chortek

BERLINER COHEN

10 Almaden Boulevard, 11th Floor
San Josc, CA 95113-2233

Fax: (408) 998-5388

R. Wade Curtis

BELNAP & CURTIS, P.L.L.P.
1401 Shoreline Drive, Suite 2
Post Office Box 7685

Boise, Tdaho 83707-1685
Fax: (208) 345-4461
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( m Mail, Postage Prepaid
{ ) Hand Delivered

{ )} Overnight Mail

( ) Facsimmle

( ")’68 Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

U 1

Michael O. Xae
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