Richard A. Heamn (ISB No. 5574) o
Stephen J. Muhonen (ISB No. 6689) R
RACINE, OLSON, NYE, BUDGE S P

& BAILEY, CHARTERED e |
P. O. Box 1391/Centcr Plaza I (R
Pocatello, Idaho $3204-1391 o '
Telephone: (208) 232-6101 L
Facsimile: (208) 232-6109

Altorneys for Orthodontic Centers of Idgho, Inc.

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF IDAHO

* k Kk ok Kk Kk

POCATELLQ DENTAL GROUP, P.C., an
Idaho professional corporation,

Case No.: CV-03-450-E-LMB
Plamtiff,

V8.

INTERDENT SERVICE CORPORATION,
a Washington corporation,

MOTION TO QUASH SUBPOENAS
(Orthodontic Centers of Idaho, Ine.)

Defendant.

a Washington corporation,
Counterclaimant,
Vs,

)
)
)
)
)
)
)
)
)
)
)
INTERDENT SERVICE CORPORATION,)
)
)
)
)
)
)
POCATELLO DENTAL Group, P.C.,an )
Idaho professional corporation; DWIGHT )
(. ROMRIELL, individually; LARRY R. )
MISNER, JR., individually; PORTER )
SUTTON, individually; ERNEST )
SUTTON, individually; GREGORY )
ROMRIELL, individually; ERROL )
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ORMOND, individually; and ARNOLD
GOODLIFFE, individually,

Counterdefendants.

LARRY R. MISNER, JR, individually,
Counterclaimant,
VS,

INTERDENT SERVICE CORPORATION,
a Washington corporation,

Counterdefendant.

LARRY R. MISNER, JR., individually,
Crossclaimant,

VA,

POCATELLO DENTAL GROUP, P.C., an
Idaho professional corporation,

Crossdefendant.

COMES NOW, Orthodontic Centers of Idaho, Inc. (“OCI"), by and through counsel, and,
pursuant to Federal Rules of Civil Procedure 45(c)(3)(A), moves this Court to quash the subpoena
issucd by Interdent Service Corporation (“I18C™) to OCL The grounds for this motion are as follows:

L. On July 12, 2004, ISC caused a subpoena for deposition and production of documents
to be served on OCI, through OCI's registered agent, National Registered Agents, Inc., located in
Boise, Idaho. A truc and correct copy of this subpoena issued by ISC to OCI is attached hereto as

Exhibit A and incorporated as if sct forth fully, A true and correct copy of the National Registered
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Agents, Inc. Service of Process Summary Transmittal Form is attached hercto as - Exhibit B and
incorporatcd as if sct forth fully.

2. The subpoena issued upon OCI commands that OC), pursuant to Federal Rules of
Civil Procedurc 30(b)(6), attend a deposition and produce the documents listed in Exhibit A at the
office of Stoel Rives LLP, 101 South Capitol Boulevard, Suite 1900, Boise, Idaho, on August 3,
2004, at 9:00 a.m.

3. As demonstrated by the pleadings in this matter, OCT is not a party in this action, nor
are any of the parties in this litigation officers of OCIL. Further, OCI does not have any officers,
directors, or managing agents who could testify on its behalf that reside or are employed or regularly
transact business in person within 100 miles of Boise, ldaho. See Exhibit C attached hercto and
incorporated as if set forth fully. OCI respectfully requests this Court to take judicial notice that
Metairie, Louistana is more than 100 miles from Boise, Idaho.

4. Further, the deposition and production of documents listed in Exhibit A will not likely
lead to any relevant information since, as previously stated, OCL is not a party to this action nor are
any of its officers parties in this litigation, nor docs it or any of its officers, directors or managing
agents have a non-compete agreement with ISC. Such deposition and production of documents will
only contribute to the judicial inefficiency in this matter and will not further the means of justice.

DATED this Z3 day of July, 2004.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: )J /m —

STEPHEN J. MUHONEN
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this Z,Z day of July, 2004, I served a true and correct copy of

the above and foregoing document to the following person(s) as follows:

Gary L. Cooper

Ron Kerl

Cooper & Larsen, Chartered
P.O. Box 4229

Pocatello, Idaho 83205-4229
Facsimile: 208-235-1182

Erik F. Stidham

G. Rey Reinhardt

Stoel Rives, LLP

101 South Capitol Blvd., Suite 1900
Boise, Idaho 83702

Facsimile: 208-389-9040

Scott J, Kaplan

Darian A. Stanford

Stoel Rives, LLP

900 SW Fifth Avenue, Suite 2600
Portland, OR 97204-1268
Facsimile: 503-220-2480

Lowell N, Hawkes

LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, Tdaho 83201

Facsimile: 208-235-4200

[ ] U.S. Mail, postage prepaid
[ ] Hand Delivery

[] Overnight Mail

[« Facsimile

[ 1 U.S. Mail, postage prepaid
[ 1 Hand Delivery

[] Overnight Mail

[+ Facsimile

[ ] U.S. Mail, postage prepaid
[ ] Hand Delivery

[ ] Ovemight Mail
[4-Facsimilc

| 1 U.8. Mail, postage prepaid
[ ] Hand Dchivery

[ ] Ovemight Mail

[ Facsimile

A, 7

STEPHEN J. MUHONEN

MOTION TO QUASH SUBPOENAS (Orthodontie Centers of [daho, Ine.) - Page 4
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UNITED STATES DISTRICT COURT
| | N District of Idsho
POCATELLO DENTAL GROUP, P.C", |
. Plaintiffs,
¥,
INTERDENT SERVICE CORPORATION, SUBPOENA DUCES TECUM IN A
Flendant CIVIL CASE |
- INTERDENT SERVICE CORPORATION,
Third-Party Plaintiff, CASE NUMBER CV-03-450-E-1LMD

‘ ¥\
- POCATELL.O DENTAL GROUP, P.C,, ot al,,
: 'I'hlrd-]'ﬂ:y Defendagts,

TO: Orthodénn‘u Centers ofIdah:o. Ing, ¢/o National Registered Agents Inc., 1423 Tyrell Lane, Boise, ID 83706
C1' YOU ARE GOMMANDED 1o appear in the Uinlad States Distict Court st th plac, date, and e spocifiad below fo

lmg% in the above cage. .
TTACEGF ‘ COUNTROON -

sy

® YOU ARE COMMANDED to appear al the placa, date, and (ime specified below to testify at the taking of & geposition
in the abova case to testify regerding the matters set forth in Exhibit 1

Stoel Rivea LLF o T
toel Rives ' o :
101 South Capitol Bouleyard, Sulte 1900 Avgust 3, 1004 %am

_Bolse, I $3702-7705

@ YOU ARE COMMANDED to produce and parmit inspection and copying of the following documents or objacts at the
place, dale, and ime specifled balow (st documents or objects): See attached Exhibit 2,

SPLkET - DATE A0S TG

Sioel Rives LLY ‘
101 South Capiiol Boulevard, Snite 1900 Augusl 3, 2004 9w,

Hoise, ID 83702-7705
Ol YOU ARE COMMANDED to permit inspection of the following premises at the dale and time specifiad below,
e 7 COATERDTIR e aC IOl

Any organizafion not a party to this sult that Is subpoenaed for taking of & deposition shall designate one or more
officers, diractors, or managing agants, or other persens who consant to leglify on [ts bahalf, and may set forth, for each

parson designated, the matters op which the perser will testify. Fedaral Rulee of Civll Procedurs, 30(b)(5)
TR ¥ ATTORNEY FOT PLATNTIFR OR DEELAD DA ) -

N ATE

R HHINAT ANT TITLE
Scon ], Kap) ,&; mﬂ | Juys,
: “3::.7 i Mm nomi: teellen !g: Corporation July 8, 2004

3 MOER
ScontJ. Kuplan . ; .
Btoel Riveq Lip '

900 SW Plfth Avenue, Suite 2600 ‘
Portland, OR §7204-1268 (303) 2243380
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EXHIBIT 1

R Pursugnt to Fed. R. Civ. B, 30(b)(6), please provids the person 0r persans most
' ' knqwlquqahl;'op your behalf to testify regarding the following subject areas:

E L : All contracts and agreements between you and Vali:y Dchtal, PA,Dr. Lm},r
- Bybee npdr’qur.dLanyMi!mcr. L

2 : All éniplo)ment a.r‘zd' noncompete agreements entmd iflta by Vallﬂy Déﬂtﬂ, P.:A.
e . oranyofits dentigts. | i . T o ?

’ : : ‘ 3. Al business plans, projections or other documents submitted to you by Valley
o ‘ i Dental, PA,, Dr, Larry Bybee and/or Dr. Larry Misner for the purpose of entering into a business
 relationship with you, i ‘

4, All communications between you and Valley Dental, P.A., Dr. Larry Bybes
and/or Dr, Larry Misner before March 15, 2004,

5. The lawfuiness or legality under Idaho law of all of the provisions of the contracts
entered into between you and Valley Dental, P.A., Dr. Larry Bybee and/or Dy, Larry Mianer,
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o EXHIBIT 2
Definitions and Instructions

L “You” “your” or “yours” shall mean Orthodontle Centers of Idaho, Inc. and its
. officers, directors, employses, dgents, parents (including but not limited to Orthodontic Centers
of America), subsidigries and affiliates, | o Lo
| - i P ‘ : ‘ ' ‘
L | '2. . “Document” or “documents” means 2 writing, as defined in FRE 100] and
8 ' includes ths original or # ¢opy of handwriting, typewriting, printing, photostating, photographing
- and every other means of recording upon any tangible thing and form of communicating or
representation, inchuding letters, wonds, pictures, sounds, or symbals or combinations of them.

3. “Relating t0” or “related to” mesns concerning, refering to, alluding to,
responding to, in connestion with, commenting on, in response to, about, regarding, announcing,
cxplaining, dscussing, showing, describing, studying, reflecting, analyzing or constituting,

4. If you object to any request for production or part thereof on the basig of the

Yespect to each such document: (a) the date of the document, (b) the names of persans receiving
coples of the document, (c) Suhject maiter, (d) Tocation and/or custodisn of each copy, (c) the
basis on which the privilege is olaimed aad (£) the paragraph(s) of these requests to which the
document ix responsive, .

5. The past tense shall be construed to include the present tense and vice versa to
make the Fequest inclusive rather than sxchusive, - A R o

6 Regardloas of whether any of thess document roquests, instructions sc o
definitions uses a torm in the plural or singular form, the term shall be construed in both the
 singular and plural forms, as 15-necessery to require the most inclusive response, - :

7. ‘Regardless of the gendw used, cach document request, instruction and definition
shall be construed to seek the requested information for persons of both genders, as is necesgary
to require the most inolusive rasponse,

8. . Each request contained hercin extends to any documents in the care, custady or
contro] of the deponent. A document is deemed o be in deponent’s care, custody or control if it
i in deponent’s phyaioal custody or if it is in the physical custody of any other person and
deponent (a) owns such document in whole or n part; (b) has & right by contract, statute or
othorwise to use, inspect, examine or copy suck document on any terms; (c) has an :
ing, express or implicd, that deponent may use, inspect, examine or copy such
document on any terms; or (d) has, es'a practical matter, heen abe to use, inspect, examine or
copy such document when the.deponent has sought to do so, Such documents shall include,
without limitation, documents that are in the Custedy of deponent's attomey(s), representative or
other agents. : ‘ j
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9. Inthe ¢vent that a dooument called for by these requests has been destro yed, the

. response hereto shall identify (to the extent it is kaown) () the preparer of the document, () the
- 8ddressor (If different), (c) its addressce, (c) each recipicnt theveof, (d) each person to whom

. distributed or shown, (¢) the date it was pfepared, (f) the date it was transmitted (if different),

() the datc it was received, (h) description of its contents and subfect matter, (i) the date, time,
Place and method of disposal, () the name and address of the person who dispoged of the
document and (k) the reason(a) for its destruction.

Daecuments To Bg Produced

L All contracts and Agrecments between you and Valley Dental, P.A,, Dr. Larry
Bybee and/or Dr, Larry Misner, :

2, Ml mnplnyment aud noncompete agreements entered into by Valley Dental, P.A.

or any of its dentists,

3 Al business plans, projections or other documents submitted to you by Valley
Dental, P.A, Dr, Larry Bybee and/or Dr, Larry Misner for the purpose of entering into a business
relationship with you, : \

4, All mm:mﬁﬁcaﬁbm btheen You and Valley Dental, P.A., Dr. Lanry Bybee
and/or Dr, Lamry Misner before March 15, 2004 ' : , ' L
i : . | .o
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N ~ NATIONAL REGISTERED AGENTS, INC.
P SERVICE OF FROCESS SUMMARY TRANSMITTAL FORM

Ta: DONALOR.MOODY, ESQUIRE BOP Trnsmittol & 10110247
WALLER, LANSDEN, DORTCH & DAVIS
811 UNION 8T, \
NASHVILLE CITY CENTER - SUITE 2100 Telaptone  (800) 7671563
NASHVILLE, TN 37218 Fex  (809) 7180820

Pefondant.  ORTHODONTIG CENTERS OF iDAHO, ING.

e Enciosed horawith are legal documants rscsivad on behair of he above captionad entity by National Regizlerad Agants, kno, of Iy
. AMge in the Btals of IGAHD on this 12th day of July, 2004. The fellowing s a summary of the documant(s) recalved; .

N TRimofAstion:  Pocsitelo Dentg! Group, P.C. v. intargant Sarvice Corparation

2) Dugur;ltnﬂil}ﬁrv;d:: e

: _‘ Summons | _x_!8ubp6¢nn‘

| _ iunetion | o
o Eomplolnt ‘ . Third Perty Camplaint o Netivm of: . : '
__, Pelitien - —.. Domand for Jury Tral —. Mechanics Lian
_ Gamishment i ___ Damut Judgemant . COtner:
-3 Courl ol Jurisdiotion’ | Uniled States Dictriet Gourt - Idaho
P . Gast & Docket Number: . CV-03-450-E-LME
: 4 Amount clajmed, If any:
f) Hotbndicafawiut
X Peroonaty Sarved By: X Procass Server ___ Deputy Shwril __ s Mamhal
___- Deliverad Via: _ Coatificdd Mall . Rsgular pag) —, Facalmie
___ Oiher.
S €)  Datewnd Timo of Burviam 71272004 3:32:39 P
l n Appcmnﬂ-fﬂm\ltir Do &/3/04 at 9:00 am,
& Plalntiffy Antorney:  Scott J, Kaplan 9 Fodarul Bxpragg Alrbill & 7908084370054
P Sloel ?vv“ LLFA :
BUD B.W. Fith Ava, Ste, 2800 .
| Podland, OR. bhanetaes 0] Call Mads To; DONALD R. MOODY, ESQUIRE
i' (603 e300 |
1) Spechl Commanta: o ‘ B ! |
NATIONAL REQISTERED AGENTS, NG, Goples Ta:
Tranamitlod by: Kacas Serram
Ikl n | il n previiag Agenia, Ing, for E ] # Iha falured
Ih!:gal nﬂnin:? Tml:nmme m iy fomn hhr’;m:.mhmmn h\m;m ml::hl':'::n thw Poutd ! b oone

ORIGINAL
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STATL OF LOUISJANA
PARISH QF JCFFERSON
A¥FIDAVIT
Befora me, Notary Public, personally came and appeared:
Bartholomew F. Palmisano, Sr.
whu upon being placed under oath did depose and state:
= That he is a person of full age and majority and capable of piving this affidavit,
* Thal he is President and Chief Exeeutive Officer of OCA.
* That Orthodontic Centers of Idaho is a wholly owned subsidiary of OCA,.
= That Orthodontic Centers of Jdaho has no em ployees,

* That neilher Orthodontic Centers of {daho nor OCA are parties to the Pocatello Dental Group,
P.C. v. Interdent Servicos Corporation litigation in which it hag boon subpoenacd.

* That OCA has no employees within 100 miles of Boise, Tdaho.
* That OCA has no employces that reside within 100 miles of Idaho.
* That GCA does not transact business in Idaho,

¢ That virtually al{ OCA employees work and reside in the New Orleans, Louisiana arca.

“u

, "_,a-".l —
m-ﬁ - - s a J—
Bartholomew F. Palmisano, St

TIIUS SWORN AND SIGNED BEFORE ME

oy L] A
ONTIIS £ “pavor .\ I;,- 2004,

T
O el

)
Nonary Public \:\ %




