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Idaho professional corporation; DWIGHT G.
ROMRIELL, individually; LARRY R.
MISNER, JR., individually; PORTER
SUTTON, individually; ERNEST SUTTON,
individually; GREGORY ROMRIELL,
individually; ERROL ORMOND,
individually; and ARNOLD GOODLIFFE,

individually,
Third-Party Defendants.
STATE OF OREGON )
) 88,
County of Multnomah )

I, Scott J. Kaplan, being first duly sworm, state as follows:

1. T am a member of Stoel Rives LLP, counsel for defendant/third-party plaintiff
InterDent Service Corporation (“ISC™) in this case.

2. In response tc:.r I1SC’s subpoena on Orthodontic Centers of Idaho, Inc. (“OCA"), T
was not contacted by OCA’s counsel, Messrs. Hearn and Muhonen (also third-party defendant
Misner’s counsel). Before receiving OCA’s motion to quash, ISC had not beén told that OCA
objected Lo the place at which its deposition was noticed. The deposition was noticed in Boise,
the location of OCA’s registered agent in Idaho. Had OCA expressed any objection to the place
of deposition stated in the subpoena, 1 would have indicated that OCA could appear at its
national headquarters in Metairie, Louisiana or at any other location convenient to the witness
and counsel

3. After filing its motion, and after OCA’s counsel received 15C’s opposition (o
Dr. Bybee’s and Valley Dental’s motion to quash, 1 did reccive a call from counsel. As stated
above, I told them that OCA could appear at whatcver location was convenient to the witness
and counsel. In response, OCA’s counsel raised a new argument not stated in their papers: that
the Court had no jurisdiction to resolve OCA’s objections and that, despite having a registered
AFFIDAVIT OF SCOTT J. KAPLAN IN OPPOSITION TO ORTHODONTIC CENTERS OF

IDAHO, INC.’S MOTION TO QUASH - 2
Portlnd3-1488107.1 0021164-00081

s




agent in Idaho and regularly doing business in Idaho, OCA could not be served with a subpoena
issued out of the District of Idaho. I indicated it was my understanding that even if the
deposition was to proceed in Louisiana, the fact that OCA regularly did business in the state
subjected it to the jurisdiction of the District of Idaho.

4. Attached hereto as Exhibit 1 is a copy of the complaint and exhibits obtained from
the courl files in Orthalliance, Ine. v. Dr. Kenneth Greenbaun and Greenbaum Orthodontics,
P.C., U.8.D.C. Orcgon Civil Case No. 04-6238-HO.

5. Attached hereto as Exhibit 2 is an QCA press release obtained from its Internet
Webh site indicating that Orthalliance is a wholly owned subsidiary of OCA and discussing the
Orthalliance litigation in Indiana relating to the enforcement of its noncompete agreements with
dentists at the PCs 1t manages.

6. Attached as Exhibit 3 arc ciled excerpts from the Deposition of Dr. Leroy Russell
Misner, Jr. taken in this action on July 1, 2004.

7. Attached as Exhibit 4 is a public records printout showing that Orthodontic

()

Scott J. Kaplan ;

Centers of Idaho has a registered agent in Boise.

DATED: July 28, 2004.

SUBSCRIBED AND SWORN to before me this 3“‘\ day of August, 2004,

OFFICIAL SEAL Notary Public for Oregon
4%  DONNA VANDERSCHOOT

¥B NOTARY PUBLIC- OREGON
R/ COMMISSION NO. 348088
M COMMISSION EXPIRES SEPT 13, 2005
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E-Mail: SBaldwin@WLRLAW.com FILE ‘
WATKINSON LAIRD RUBENSTEIN LEFO4 A 21 11060Ic0e
BALDWIN & BURGESS, P.C. .

Attorneys at Law

101 East Broadway, Suite 20{

Eugene, OR 97401

(Telephone) (541) 484-2277

(Facsimile) (541) 484-2282

Of Attorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

ORTHALLIANCE, INC. Civil Case No. (4 -(I3RANS

Plaintiff,
COMPLAINT (Breach of Contract,
v. Promissory Estoppe! and Unjust Enrichment)
DR. KENNETH GREENBAUM and Jury Trial Demanded
GREENBAUM ORTHODONTICS, P.C.,

Defendants.

OrthAlliance, Inc. (“OrthAllaince™ brings these claims against Dr. Kenneth Greenbaum
and Greenbaum Orthodontics, P.C., as stated below:
1.
OrthAlliance is @ Delaware corporation duly authorized fo conduct business in Georgia.
OrthAlliance’s principle place of business is in California.
2

Dr. Kenneth Greenbaum (“Dr. Greenbaum™)is a resident of Oregon.
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3.

Greenbaum Orthodontics, P.C. (“PC") is an Oregon professional corporation with its
principal place of business in Oregon.

4,

Complete diversity exists and this is an action for damages in excess of $75,000,
exclusive of interest, costs and attorneys® fees. 28 US.C. § 1332.

5.

Venue is proper in this district under 28 U.5.C. §1391 because the defendant resides in
this district. Venue is also proper because a substantial part of the events giving rise to the
claims occurred in this district.

6.

The Plaintiff provides practice management, personnel and business services to dentists
around the nation. Dr. Greenbaum chose to join OrthAlliance. Dr. Greenbaum sold
OrthAlliance his non-professional physical assets for stock, cash or both. Concurrently, Dr.

Greenbaum caused PC to enter into a Service Agreement with OrthAlliance, which agreed to

provide to PC practice management services. In return, Dr. Greenbaum received $1,390,967 in
total consideration and agreed to remain working at PC for 2 certain period and to not compete
with PC following his employment for a limited time and within a limited territory. A true copy
of the service agreement is attached hereto as Exhibit 1 and incorporated herein by this
reference,
7.
Under the Service Agreement, OrthAlliance and PC agreed that OrthAlliance would

provide PC with practice management, financial and marketing services, and such facilities,
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equipment, and support personnel as reasonably required by PC to operate, as determined by
OrthAlliance in consultation with PC and Dr. Greenbaum. OrthAlliance undertock to provide
business and management services to PC.

8.

The Service Agrecment metigulously preserved the integrity of the professional
relationship between Dr. Greenbaum and his patients and left all clinical aspects of treatment to
the dentists, It provided that Dr, Greenbaum and PC retained control over all aspects of the
course of treatment of any patients. PC was to maintain complete care, custody and control over
the office facilities, Dr, Greenbaum was responsible for the direct professional supervision and
contro] of all hygienists, assistants and other orthodontic staff in the rendering of patient care.
PC and Dr. Greenbaum were obligated to provide professional services to patients in compliance
at al} times with ethical standards, laws and regulations applying to the dental profession,
including those in the state of Oregon.

9.

Under the Service Agreement, PC deposited its accounts receivable into a bank account
with PC’s name on it. PC expenses were paid from this account. All expenses of PC that were
paid by OrthAlliance were direct pass-throughs, meaning PC paid only the actual cost of things
such as rent, electricity, etc. OrthAlliance typically received its service fees from this account
after all PC expenses were paid and a draw was issued to PC.

10.

The Service Agreement also contains a covenant not to compete (“Non-Compete”). The

Non-Compete prohibits PC from opening any additional offices within a ten-mile radius of their

existing locations without the consent of OrthAlliance and from advertising or soliciting patients,

COMPLAINT Page 3

SAMMCCLANAH\LIM omplaint.dec

EXHIBIT_/_.
Pageéufﬂ*




staff or referrals for a petiod of two years after the termination of the Service Agreement. The
Service Agreement further obligates PC to enter into an employment agreement with Dr.
Greenbaum or other dentists employed by PC to provide dental services (“Employment
Agreement”). A true copy of the employment agreement 15 attached hereto as Exhibit 2 and
incorporated herein by this reference.

11.

The Employment Agreement between PC and Dr. Greenbaum required him to work for
PC for a cerain initial term and contained restrictive covenants similar to those found in the
Service Agreement.

12.

PC stopped depositing its revenues as required by the Service Agreement. Since then, PC
has been in breach of its agreement with OrthAlliance. As well, Dr. Greenbaum has violated his
Employment Agreement with PC.

| 13.

The corporate veil of PC should be pierced and Dr. Greenbaum held individually liable.
PC has become a sham. It has functioned as the alter ego of Dr. Greenbaum. On information
and belief, Dr. Greenbaum has failed to keep PC’s property separaie from his own, has complete
control over PC and has used PC for personal purposes.

14.
All conditions precedent to the filing and maintenance of these claims have been

performed, excused or waived.

1
11
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Count One
Breach of Service Agreement

15.

OrthAlliance and PC entered into a long-term Service Agreement whereby OrthAlliance
would make available numerous services necessary for PC to conduct its business. In return, PC
agreed to pay OrthAlliance service fees. PC breached the Service Agreement by failing to pay
the required service fees.

16.

OrthAlliance and PC agreed in the Service Agreement that OrthAlliance’s services were
only feasible if PC operated an active practice where dentists devoted their full time and
attention. PC agreed to employ only dentists that entered into an “Employment Agreement” in
substantially the form provided by OrthAlliance. PC breached the Service Agreement by either
employing dentists who did not sign an Employment Agreement or by failing to enforce the
Employment Agreements it has with dentists practicing at PC.

17.

OrthAlliance and PC agreed in the Service Agreement that all materials that OrthAlliance
provided to PC were “Confidential Information™ and that PC would not use the “Confidential
Information™ fot any purpose other than as contemplated and required by the Service Agreement.
PC breached the Service Agreement by using OrthAlliance’s “Confidential Information™ for
purposes outside of those allowed by the Service Agreement.

18.

OrthAlliance and PC agreed in the Service Agreement that PC and its shareholders would

comply with a limited “Covenant Not to Compete.” PC has breached the Service Agreement’s

“Covenant Not to Compete” in violation with that covenant.
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19.

PC has attempted but failed to terminate the Service Agreement. Specifically, PC may
terminate the Service Agreement if PC provides OrthAlliance with specific written notice of a
material default of OrthAlliance’s obligations under the Service Agreement and OrthAlliance
then fails to curs within the time allowed by the Scrﬁce Agreement. PC failed to terminate the

Service Agreement for one or more of the following reasons:

a. PC was in material default before it sent the default letter,

b. at the time of PC’S notice letter, OrthAlliance was not in material default
in its performance of any duties or obligations imposed upon it under the
Service Agreement;

c. PC failed to provide OrthAlliance with a written notice containing the
specific details of OrthAlliance’s default; and

d. PC hindered and prevented OrthAlliance from cure.
20.

Under the Service Agreement, PC has the absolute right to control its practice. In
response to PC’s default notice, and within 90 days of that notice, OrthAlliance commenced
cure, but PC has chosen to disallow and refused to permit OrthAlliance’s proposed cure. The
period allowed for OrthAlliance to cure has yet to expire because, due to PC’s condugt, cure is
not capable within the 90-day period.

21.

OrthAlliance was ready and willing to meet its duties and obligations under the Service
Agreement, However, under the Service Agreement and the law, PC and its dentists have the
absolute right to control all elements of the practice. OrthAlliance is but an independent
contractor and cannot force PC or its dentists to use, accept or allow any of its services unless

and until PC and its dentists agree. OrthAlliance neither has had nor has exercised control over
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the PC or its dentists. Prior to and since PC’s default letter, PC and Dr. Greenbaum refused to
allow OrthAlliance to perform many of its duties and obligations under the Service Agreement.
Under the Service Agreement, OrthAlliance is excused from providing any services to PC for 50
long as PC or its dentists do not allow OrthAlliance to provide the services and for a reasonable
period thereafter. The reasonable period thereafter has yet to occur.

22,

OrthAlliance is not now, nor has it ever been, in breach of the Service Agreement. PC
has not lawfully terminated the Service Agreement. OrthAlliance has been damaged by PC’s
conduct.

23.

As described above, the Court should pierce the corporate veil separating Dr. Greenbaum

and PC. Because the technical distinction between Dr. Greenbaum and PC is a sham, Dr.

Greenbaum is liable for PC’s breach of contract.

Count Two
Breach of the Employment Agreement

24,

Dr. Greenbaum breached the Employment Agreement by failing to perform as required
by that agreement. OrthAlliance was expressly made a third party beneficiary of the agreement
through the “Amendment to Employment Agreement.” The Plaintiffs have been damaged by Dr.
Greenbaum's breach because he and PC are competing with the Plaintiffs in violation of the
Bmployment Agreement by performing dental practice management functions.

25,

OrthAlliance and Dr. Greenbaum agreed in the Employment Agreement that all materials

that OrthAlliance provided to Dr. Greenbaum were “Confidential Information™ and that Dr.

COMPLAINT Pape 7

5AMMCCLANAHLINComplaint doc

EXHI BlT,_,_,_.
Page,.j_of__zeg




Greenbaum would not use the “Confidential Information” for any purpose other than as
contemplated and required by the Employment Agreement. Dr. Greenbaum breached the
Employment Agreement by nsing OrthAlliance’s “Confidential Information” for purposes
outside of those allowed by the Employment Agreement.

Count Three
Promissory Estoppel

26.

To perform its obligations under the agreements, OrthAlliance was required to make a
large initial outlay of consideration and other resources to PC and Dr. Greenbaum. OrthAlliance
would derive meaningful benefits and returns under the Service Agreement only if the Service
Agreement remained in effect over a long-term.

27,

To date, OrthAlliance has fully, timely and properly provided all services under the
Service Agreement. As a result, PC and Dr. Greenbaum have derived substantial benefits from
the services pravided by OrthAlliance.

28.

At the time of the execution of the Purchase Agreement and thereafter, PC and Dr.

Greenbaum represented to OrthAlliance that they would fully perform their obligations.
29,

Through its statements, promises, acts and actions, PC and Dr. Greenbaum led
OrthAlliance to believe they were committed to a long-term relationship with OrthAlliance. To
enter the Service Agreement, OrthAlliance relied upon the statements, promises, acts and actions
of PC and Dr. Greenbaum.

11

COMPLAINT | Page 8

SAMMCCLANAHALIComplaint doc

EXHIBITl_
page 8 of 2.2




30.
PC and Dr. Greenbaum knew that OrthAlliance relied upon their statements, promises,
acts and actions.
31.
OrthAlliance reasonably relied upon the statements, promises, acts and actions of PC and
Dr. Greenbaum, all to the detriment of OrthAlliance.
32.
OrthAlliance was significantly damaged as a result of its detrimental reliance, in an
amount to be determined at trial.

Count Fonr
Unjust Enorichment

i3,

As a result of the services of OrthAlliance, PC and Dr. Greenbaum greatly benefited from
the affiliation with OrthAlliance. The benefits included the consideration paid by OrthAlliance
to Dr. Greenbaum and the tools provided by OrthAlliance to help increase the productivity of PC
and Dr. Greenbaum,

34.

PC and Dr, Greenbaum knowingly accepted these benefits, all of which were provided to
PC and Dr. Greenbaum pursuant to the agreements executed between OrthAlliance and PC. In
exchange for the consideration and the increased benefits to PC and Dr, Greenbaum,
OrthAlliance relied upon the reasonable expectation of a long-term contractual relationship with
PC.
1t
I
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35.

OrthAlliance is entitled to fuil and fair compensation from PC and Dr. Greenbaum for the

payments and services provided to them under the Service Agreement and all other agrecments.
36,

OrthAlliance has been paid only a smail portion of the amount due under the contract
between PC and OrthAlliance, As a result of PC and Dr. Greenbautn receiving the benefit of the
services of OrthAlliance, but failing to compensate it fully and fairly for those services, PC and
Dr. Greenbaum have been unjustly enriched.

37.

In order to rectify the unjust enrichment of PC and Dr. Greenbaum resulting from the
payments and services of OrthAlliance, PC and Dr. Greenbaum must compensate OrthAlliance
in full and in an amount of damages to be determined at trial.

38.

As a result of PC’s and Dr. Greenbaum's acts, the Plaintiff was forced to hire attorneys to
prosecute its claims against PC and Dr. Greenbaum in this lawsuit. Pursuant to law and the
various agreements, Plaintiff seeks recovery of its attorneys’ fees and costs in this matter.

[
1
111
i1
1
11!
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WHEREFORE, Plaintiff prays for a judgment providing the following relief:

a A judgment in its favor against PC, Dr. Greenbaum or both for damages to

be determined at trial;
b. Interest on the unpaid service fees, costs of collection and attorneys’ fees;
c. Costs of suit; and

d. All other relief to which the Plaintiff is entitled at law and equity.
Respectfully submitted this %ﬂ-ﬁay of July, 2004.

WATKINSON LAIRD RUBENSTEIN BALDWIN & BURGES, P.C.

By
Stepharlie T, Chandler, OSB# 99384
Steve C. Baldwin, OSB#83144
{(541) 484-2277
Of Attorneys for Plamtiff
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CONSULTING AND BUSINESS SERVICES AGREEMENT

THIS CONSULTING AND BUSINESS SERVICES AGREEMENT (this "Agresment™), is
entered into as of November 11, 1997, by and between ORTHALLIANCE, INC., a Delaware corporation, and its
suceessors or assigns ("OrthAlliance™) and GREENBAUM ORTHODONTICS, P.C., an Oregon corporation (the
*Orthodontic Eatity™).

RECTTALS

WHEREAS. the Orthodontic Entity owns and operates an orthodontic practice with offices
located in the facilities identified in Exhibit 1.2 (individually and collectively referred to a3 the "Center”} and
furpishes orthodontic and other dental caré © the general public through the services of the orthodontist(s) and
dentist(s) affiliated with the Orthodontic Entity to provide patient care at the Center(s) (the *Qthodontisi(y)"); and

WHEREAS, OrthAlliance provides business and consulting services 1o orthodontists; and

WHERKEAS, the Orthodontic Endty and OrhAlliance mutually desire to eoter into this
Consulting and Business Services Agreemeut.

NOW THEREFORE, in consideraton of Ten Dollacs ($10.00), the mutual covenants ad
sgreements herein contained, and other good and valusble consideration, the receipt. adequacy and sufficiency of
which are hereby acknowledged, the parties hereto agres &5 follows:

I. RESPONSIBILITIES OF ORTHALLIANCE

1.1 General. OrthAlliance shall furnish the Orthodontic Entity the business and consulting
services described in this Agresment, subject to the requirements of Oregon law relating 1o, without limitadons,
the control by dentisis over the practice of deotistry.

1.2 Facilities and Equipment. OrthAllisoce will consult with and advise the Qribodontic
Eotity on its equipment and office needs and the efficient configuration of its office space and will arrsnge for all
equipment and furnishings determined by the Onhodontic Entity 1o be necessary for the operation of the Center,
as specified on Exhibit 1.2 (together with any funure asset purchases in accordance herewith, the "Asses™). The
Orthodontic Entity shall have complete custody and control over the Assets provided to the Orthodondc Entity by
OrttAlliance, including, without limitadon, the right 1o make decisions, after consultation with OrthAlliance, with
respect to the repair, replacement, modification and upkeep of such Asssts, Unless the Orthodontic Bntity
chooses to directly purchase furnishings, squipment and related assets in the futore, OrthAlliance shall purchase
such azsets and lesse such assets 1o the Orthodontic Entiry under a capital leasing srrangsment with such terms as
mutually agreed to by the Orthodomtic Entry and OrthAlliance. If the Orthodontic Entity choases to purchase
such assets, then it shail deprecitce such assets in accordance with generally accepted accounting principles
{"GAAP").

1.3 Pergormel and Payyoll. OrthAlliance will consuit with the Orthodontic Entity on its
staffing needs. OrthAlliance will employ the staff (inciuding, without limitadon, the dental assistanes aod dental
wechnicians) determined by the Orthodontic Entity to be pecessary for the Center's operations, as specified on
Exhibit 1.3, except for the Orthodontists and dental hygienists, who will be employed by the Orthodontic Entity.
At the election of the Orthodontic Entity, OrthAlliance will additionally assist in ataff scheduling, administer the
Center's payroll and provids payroll accounting serviceg. The partics expressly agres that the Orthadontic Entity
will have discretion and control over all personne! and staffing matters in respect to the Center's staff,

1.4 Pusiness Sygtems, Procedures and Formus. OrthAllisnce will advise the Orthodontic
Entity on and assist in the implementation and gperation of business systeras and procedures. OrthAlliance will
provide training to the Center's siaff in the use of such systems and procedures. OrthAlliance will sdditionally
provide the Orthodontic Endty clinical forms developed in consultation with the Orthodontc Entity and will
provide training 10 the Center's staff in the use of such forms. The Orthodontic Entity expressly acknowledges

1
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mmd agrees that it shall have no property rights in the foregoing systems, procedures or clinical forms, and further
agrees that such sysiems, procedures and form shall be deemed to constitute Confidendal Informartion within the
meaning of Ssction 2.8 hereof and shall be subject to the restrictions on the use, appropriation and reproduction of
: such Confidential Information provided for in Section 2.8. The parties agres that the Orthodontic Entity's use of
any such systems, procedures and forms shall be at the Orthodontic Entjty's sole discretion and, notwithstanding
its use of amy such systems, procedures, or forms, th¢ Orthodontic Entity shall retain control over the
management of all aspects of the Center's opeérations, inciuding, without limhation, patient scheduling,

1.3 Purchasing and Inventory Cogirol. OrthAlllance in consulistion with the Orthodontic
Entity, will provide the Orthodontle Enrity purchasing services for inventory and supplies and will be responsible
for muintaining the Center's inveatory. The price charged to the Center for such inventory and supplies shall be
the same as the price paid by OrthAlliancs, including any rebates, but subjecr to OnhAlliance first recovering s
costs of its group purchasing program from any such rebates that may bt earned. Orthodoatic Batity shall
maintain any information relating t© any guch rebates as confidential. In any event, the Orthodontic Entiry has the

right to purchase its supplies from the supplier of its choice,

1é Accoppting Services and Financial Repprting. QrthAlliance will advise the Orthodontic
Entity with respect to and provide or arrange for all sceounting and bookkeeping services reasonably required for
the Center's pormal and routine operations. OrhAlliance will additionally advise the Orthodontic Entity on and
assist in implementing information systems designed in consultation with the Orthodontic Entity to generate
financial and operational dats concerning the Center. OrthAlliance will prepare and submic to the Orthodontic
Entity monthly operating data and quarterly financial reports with respeet to the Ceoer's opecations.
OrthAlliance will analyze such data on an ongoing basis 1o advise the Center on improviag productiviry,

1.7 Lenal Services. OrthAlltance zhall arrange for ail legal services reasensbly required by
the Center, excluding the costs of malpractice litigation which shall be the sols responsibility of the Qrthodoneist.

1.8 Marksting. OrthAlliance will advise the Orthodontic Entity in designing and assisr in
Exgcuting 8 marketing plan to promote the Ceater’s professional serviess. In connection with the developmeat of
the marketing pian, OnhAlliance will advise the Orthodontic Entity on establishing an installment plan for patieat
payments, and, in the eveat the Orthodontic Eantity elecos to offer such a plan, will assist in implementing and
administering the plan. The Onhodondc Entity shall exarcise sole discreton and control over atl policies and
decisions relating to marketing, pricing, credits, refunds, warranties and advertising. All marketing activities
herennder will be conducted in compliance with applicable laws and reguiadons of the State of Oregon govemning
the dental profession,

1.9  Plaoning. OrthAlliance will assess the business potential of eswablishing orthodontie
offices in new locations, and, in the event the Qrihodontic Entity eleets o relocate or open an office in 2 new
location, subject to mutual sgreement, OrthAlliance will pravide assistance to the Orhodontic Entity as
appropriate.

1.10  Billipg angd Collections. CithAlliance shall provide billing and collection services for
ell professional services rendered at the Center, all such billing and collections 0 be done in the name of and
subject ro the conirol of the Orthodontic Entity,

.11  Payment Services. On a continuous basis, the accounts receivable of the Orthodontic
Entity shall be deposited with OrthAHiance for the Orthodontic Entity's sccount, and OrthAlliance shall use the
funds collected from such accounts receivable 1o pay the Conmulting Fas (4 hereinafier defined) and o pay, o
the Orthodontic Entity's behalf as o Center Expense (s hereinafier defined) and otherwise, all expenses of the
Orthodontic Entity duly authorized for payment by the Orthodontic Entity and shall return to the Onhodoptic
Entity any funds remaining after paymeat in full of such items,

. 1.12  Disbursement of Fusds, (a) Al monits collected by OmhAlliance from the
Orthodontic Entity's accounty rectivable pursuant to Section 1.10 abave shall be deposited into an account (the
"Orthodontic Entity Account”) with 2 benk whose deposits ars insured with the Federal Deposit Insurance

2
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Corporation.  The Orthodontic Entity Account shall conesin the name of the Orthodontic Entiry, but OnhAlliance
shall make 2 disbursementa therefrom. OrithAlliance shall account for all mondes so dishursed from the
Orthodontic Entity Account. From the funds collected and deposited sach month by OrcthAlliance in the
Orthodontic Entity Account, OrthAllience shall meke the following disbursements, among others, prompily when
payable,

(i) Payment of the Consulting Fee (as defined in Section 3.1);

(i) All other sums otherwise due and payable by the Ornthodontic Entity as Center
Expenses (as defined in Articls [I); and

{1ii} The balanc (o the Orthodontic Entity in the form of a draw, subject o a
reasonable reserve for anticipated capenses, which shall be adjusted quarterly, which is to he
used by the Onhodontic Entity for among other thipgs, compensaton payable (o all employees
of the Orthodonte Eatlry, and all taxes and asgessments payable to local, stae and Federal
governments in connection with the employment of such personnel.

h) [n the event the funds in the Orhodontic Enofity Account will, at any time, be
ingufficient to cover current axpenses, OrthAlliance shall notify the Orthodontic Batity and OrthAlllance shall
advance the necesgary funds o pay current expenses for the benefit of the Orthodontic Entity, which advances will
be desmed to be loans to the Orthodontic Entity w be repaid upon such terms as agreed w by the Orthodontie
Entity and OntiAlllance, which repayment shall be deemed a Center Expense for purposes of Article TI1 hereof;
provided, however, that any ougtanding principal amount of such indebtedness exceeding the amount of the total
accounts receivable purchased by OrthAllianee pursuant to that certain Agreement and Plan of Reorganization
berween OrthAllisnce and Kemneth B, Greepbaum, D.D.S., M.5,, P.C. shall bear interest at an annual cate
adjusied on the first calendar day of esch month to ceflact thar certain rate fromn lime o time published by the
Wall 3reet Journal as the prime rate, a8 of the last business day of the inmedlately preceding mouth for which
such prime rate was published (the "Prime Rate™), plus one pezceat (1%).

1.13  Recordy. OrthAlllance shall organize and develop systems in ¢onsultation with the
Onhodontic Eatity with respect w all filsa and records relating tor the business operations of the Center, inchuling,
but not limited to, accounting, billing and collection records. The parties expressly acknowledge and agres that
patient records shall at all dmes be aod remain the property and under the conttol of the Onhodontist and shall be
located at the Orthodontic Endty's facilities so that they are readily acecssible far patient cars. The managernent
of all files and records shall comply with applicable siate and federad stamates. OrthAllinnce shall use its
reasonable efforts to preserve the confidentality of patisot medical records and vse information contained in such
records only for the limited purpose necessary to perfarm the services set forth herein; provided, however, in no
event shall & breach of said confidendality be deemed a default under this Agrerment.

II. OBLIGATIONS OF THE ORTHODONTIC ENTITY

2.1 Ceneral, The Orthodonte Entity will be responsible for the mansgemant of the Center,
n accordance with the requirements of Oregon Law,

.2 Emoloyment of Crthodontists 3 i : are. The Crithodontic Entty
will be responsible for the employment of all Orhodontisi(s) and hygmmts afﬂlmwd with the Orthodontic Entity
and supervision of al] care and services rendered to patients.

2.3 Professiope} Services. The Orthodontic Entity shall use and cccupy the offices and
facilitiss designated on Exhibix 1,2 exclusively for the practice of orthodontic and general dentistry services and
shall comply with all applicable local rules, ordinances and all standards of dearal and orthodontic care. It is
expresaly acknowledged by the partics that the orthodontie practice conducted at the Center shall be conducied
solely by the Orthodontists associated with the Orthodontic Entity except those additional orthodoptists employed
by the general dentists’ offices from which the Qrthodontic Batity onta only apace, and no other arthodonrist shall
be permitied to use or cccupy the Center or Centers, except ag providad in Exhibit 2.3, The Orthodontic Entity
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shall provide profissional eervices to pailents hervunder in compliance ar all timus with cthical staodards aad Jaws
and ccgulutions applying to the dental profeszsion. The Orbodontic Eatiry chall ensure that cach Ovithodontist
providing orthodontic or dental services to patients is liconsed by the state In which the Center is located. In the
eveht that any disciplinary, medical malpractice or other sctions are initiated against any such Orthodontist, the
Orthodontic Entity shall immediaeely lnform OcthAlliance of moch action and the underlying facts and
circuinstances. The Orthodontic Entity agress to cooperate with and participas in tho guelity ssxurance/utilization
revicw programa established by OrthAlliance or mandated by accrediiation and/or licensure standardys upplicsbic
w the practice of orthadontles and denlistry.  Deflciencies discovered in the performance of any pergonnel ar in
the quality of professional services shall bo reporied immediately to OrthAlliance, and appropriste steps shall be
wken by the Orthodonlie Entity al once 1o remedy such deflciencies.

2.4 Recopds. The Orthodontic Entity will keep or cause to be kept accurate, complete and
tirgely medical and other rocords of all patizots, Such records shall be sufficlent o enable OnbANance, on behal!
of the Orthodontic Entily. to obmin payment for the services and facilities and 1o facilitate the delivery of quality
patlent carw by (he Orthodortist,

2.5 Erofessiotial Bxpenucs. Payments expended sach fiscal year by the Orihodantic Enuty
oo bchalf of the Orthodontist ahd other orthodontists or deatlxis delivering pacdent care at the Cener() for
eoplinuing education, suminars, professlond] license fees and dues, profesilonal memberships, szpensey relaed o
a vompany awomobile for the Orthodoots:, snd all other expenses of the Grthodontist and other orthodonfists and
dentists dellvering patlent care al the Center(z) that do not dircelly benefit the QOrthodontic Entity (ax reasanably
determined by OrthAtance), up to the amount of three percent (3%) of the Orthodontic Entity's Adjusicd Grosy
Reveoue, thull be considered a Cenler Bxpense.  Notwlthstanding the forcgoing, sinee OrthAlllunce will pay tor
such ¢xpenats from the Orhodonde Entity Account, cven if suck exponscd are not Center Expanoes, such
expenaes will reduce the amount of the Oahodontic Emtity's draw under Sectlon 1.12(14) sbove, The Orthodoic
Entty shall vneure thar the Ornbodeniist participates in smuch continuing cducation wi s necessary for such
Cribvadontist ta remain cusrent, :

2.6 Professional [nsirapce Eligibllity. The Orhodontie Entity shall cooperatc in the
ubtrining and retaining of professional liuhflity ingutunce by assuring that swch of iz Onhodontisrs is insurable and
participaling ir an un-going risk managerment program.

1.7 Enmplovenent Agresment. The partles recognloe that the services o be provided by
OrthAllianco are feasible only if (he Orthodontic Enddty operaies an active orthodonric practice 10 which it and
vach ortiodontist associated wich the Orthodontic Entity devate their full time and attentlon.  Siinultanecusly with
the excuution of thiv Agruement, each Orthodontisl whe i1 or becomes an equity ewner of the Orthadontie Entily
ot delivers patent care st the Center(s) on average more than tea (10) days each manth, whethor on the duic
hereof or m any tme during the term of this Aprecment, shail enter into ap employment ugreoment with the
Orchodontic Enlily in substandally the form of that certyin Emplayment Agreement dated ol even dale hurewith by
and berween (hi: Orthodontic Entity and the principal Orthodemtist(s) of the Orthodonric Entiry.

2.8 . Copfigentiafity. The Orthedortic Entity sgrees and acknowledges thut all malerials
pravided by OrthAlliance or & OrthAlliance Atfiliale (23 hereinatier defined) w0 the Qriladentlc Entlty, intluding
all trade sectets, consthate "Confidentia) Informatio” and are discloscd in confldence and with the understanding
that It corwtitutes vejuable business informalion developed by OrhAllisnee at great expendiiures of time, cifur,
and money. Trade secrels are property righis protected by law and, for purposes of this kater, shall have the
meaning provided under applicuble Otegon law. The Orthodentic Eatity further agrees that it shull not, directly
ot indirectly, withouwl the expross prior writen coovent of OnhkAlllunce, vie or diseloss such Conlideutial
Inforimation for any purpes: other than in ceooection with (e services to ho rondered hereunder.  The
Orihodontc Enlity further agrees: () o kecp strictly confidential and hold m trust all Contidential Informuian
and not dixclose such Confidentlal Information fo any third pacty without the express prior written consent of
OrthAlliance; and (i) o Impose this obligation of confidentinlily on Jts affitiates, co-owners, awnciutus, pattiers,
employeaa, shareholdurs, members and Independent contractsrs, The Orthodontiv Entity acknawledges that the
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disclosure of Confidential Information it by OrnthAllance {5 dong W teliance upon is representitions and
covenants in this Agreement, Upon expiration or termination of this Agreement by either party for any reason
whatsoever, the Orthodontic Eotity shall immediately requrn and shall cause its affiliates, co-owners, associates,
pargiers, employees, sharcholders, members and independent contractors to ummediately return to OrihAlliance
all Confidemial Information {(only to the extent such Confidential Information dees not includs patient
mformation), end the Orthodoatic Entity will not, and will cause its affiliates, co-owners, associates, partners,
employees, shareholders, members and independent contractors ot to, teresfter use, appropriate, or reproduce
such Confidential Information, The Orhodontic Entity Further expressly acknowledges and agrees that any such
use, approptiation, or reproduction of any such Confidential Information by any of the foregoing after the
expiration or wrmination of this Agreement will result in irreparahle injury to OrthAlliagce, that the remedy at
law for the foregoing would be inadequate, and that in the event of any such use, apprapriation, or reprodustion
of any such Confidential Information afier the termination or ¢xpiration of this Agreement, OrthAlliance, in
addition 1o any other remedies which may be available to it, shall be entided to injunctive or other equitable relief,
As used in this Agresment, the term "OrthAlliance Affiliate” shall mean (i) sach corporation or other husiness
enty directly or indirecty controiling, conwolied by, or woder commen contrel with OrthAlliance and (ii) cach
orihodontic or dental practice to which OrthAlliance provides management or consulting services, the employees
and pringipal$ of such practices, and each corporation or other business entity directly or indirecdy controlling,
conrolled by, or under common control with each such proctice or the principals thereof,

2.9 Covenant Mot to Compete. During the term of this Agreement, the Orthodootic Enrity,
and any of i members or shareholders, agress not (o esablish, develop or open any offices for the provision of
orthodontic services within a ten (10) mile radius of any of the Centers covered by this Agreement (the "Areq of
Dominant Influence®} withowt the express written congent of OrthAlliance, For 2 period of two (2) years
follawing the termination of this Agreement, the Orthodontic Entity and any of ies members or shareholders shall
be prohibited within the Area of Dominant Influesce (i} from advenising in print (eacept for yellow page
advertising and announecements for the opening of a practics} or elecronic media of any kind, (ii) from solicitng
in 4y manner patients, otthodontists or staff associated with the Centers, and (iii) from soliciting any referrals
from any dentist who raferred one or more patients to the Center within the three (3) years prior to the date of
such termination. In the event the Orthodontic Entity lerminates this Agreement pursuamt to Sectog 5.2(h), then
this Section 2.9 shall ba void and of oo further effect; provided, however, Ihe remainder of this Agreement shall
remein in full force and effect.

OI. FINANCIAL ARRANGEMENTS

i1 Copsultipg Fees, OrthAlisnce shall receive an anousl Consulting Fes, subject 1o the
provisions of Sectiog 3.3 below, of 17% of the Adjused Grogs Revenue (based on the cash method of
accounting), except that during the first five (3) years of the wrm of this Agreement, the Consuliing Fes will be
the greater of such 17% or {ii) 225,204 per year, Except as otherwise provided, the amounts to be paid o
OrthAlliance under this Section 3. [ shall ba payable monthly in arrears on the date that the Orthodontic Entity's
financial statements for such period are completed. The amounts shall be paid based upon the previous month's
operating resuits of the Center. Upon preparedon of quanerly financial statemnents, final adjustmenis to the
Consulting Fee for the quarter within forty-five (45) days after the end of sach financial quarter, adjustments o
the Consulting Fee for the quarter, if any are required, shatl be made. OrthAlliance shall remit any amounts
owing 1o the Orthodontic Bmiry {at a result of a quarterly adjusmment) to the Orhodonde Entity. Any amounts
owing to OrthAlliance by the Orthodontic Enlity (as a result of a quarterly adjusiment) shall be deemed a Center
Expense and paid a5 provided herein. Any audit adjustments thall be reflected in the calculatons for the fourth
quarter. {n addition to the Consulting Fee, the Orthodontic Entity shall pay o OrthAllisnce 25% of any reduction
of the Center's aanual overhead percentage during the then currant calendar year of the termn hereof, as compared
to the immediately preceding year as reasonably determined by OrthAliance multiplied by the then cuwrrent
calendar year's Adjusted Gross Revenue. Such additional fes shall be paid as of the end of each calendar year
during the term hereof. See Exhibit 3,1 sets forth an example of the calculadon of the additional fee,

3.2 Center Expenses.  OrthAlliance shall be responsible for the payment of all Center
Expenses, as defined below, during the term of this Agresment and the Orthodonlic Entity shall immediately
retmburae OrthAltiance for such payments from funds held in the Qrthodontic Entity Account.
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33 Definitiona. For the purposes of this Agreement, the followlng definitions shall apply:

(x) *Adjusied Croas Revenue® shall mean Gross Revenye of the Cenler less any
Adjustments, hassd on the sash method of accounting.

{b) " Adjustiienis” sholl wmian any adjustments o Grosi Revenue for uncoilectible
nccounts, professional courteslcs and other activities, contraciual allowances and discounts thar
do not generate » collectible fee,

{e) *Cenler BExpeascs” ghall mean ull operating and non-opecating expenses
Inourred in the aperaton of the Center, including, wittour limitation:

) Sazlarles, bepefits, payrell laxcx, workers ¢ompensation, health
insurance, 401¢k) snd ather beneflt plans, and other dirsut cozs of all employees of
OrthAlllance st the Center, including dental assistants (but excluding all Orthodonrises):
provided tha oniy exprmses for heelth inswrance, 401(k) and other benefit plans
approved by the Orthodontlc Entity shat] be includid;

(i Direet eoats of all employess or consuliants of OrhAlliance who,
upon mutual agresment of OrihAllianes and the Orthedontle Eadty, provide services ut
ot. il consented to by the Orthadontic Fatity, in connuetion with the Conter required for
ifrnproved clinie performance, such a1 work mansgement, malrisly  mansgement,
purchasing. charge and coding enalysis, and business office consubtadon;

(it) Obligalinnz of OrthAlliance under leases or aublesscs entered lnw o
connection with the operation ol the Centers

@v) Pervonal property wd Intangible taxes asseszed againgt OnthAlliance's
assprs used tn connection widy the opurztion of the Center, enmmwencing on the Jute of
this Agreement; '

{v) Malpracticr insurance eaponses and Crthadantisl recruitment EXPHIRCR
£ agreed 1o by OrthAliance and the Orthodontle Entity; ]
o

(vi) Property, cosusity end Habillly insurance for the Cemter and its
operadany;

(vil) In'the event un opporiupity arises for additional Orthedontiets in the
Area of Dominant Influcace o become cmployed by or merge with the Orthodontle
Batity, sctusl oul-of-pocket expensss of OmhAlliance personnel working on a specified
merger, whether or not such merger s completed il such merger i approved or
requented by the Onhodontic Eolity;

(vill} Amortization of intangible apsd valug ax 3 tesult of each such
scquisitiun referred o in subsection (vii) above;

(ix} Depreciation of all DrihAlllance asscts wacd hy the Orthodoilic Lhrity
in the operation of the Centsr;

(x) Repayment of interest on any (unds leaned to th: Orthodonue Entity
by OrthAlliance in cooncetion with the oporation of the Cenler, &t an Interesr rate rot in
excess af the Prime Rale plus ane perucni (1 %)

(xD Advertising and other merketing  expenses sliribuiable o the
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promotion of the Ceoter andfor its Orihodontis(a); and

(xif)  Other expenscs lneurred by DrthAliwncer with the consent of the
Crrthodontic Entily In carrying out its obligations under this Agreement for (he benefil
of the Ceoter ar the Orthodontic Botity; pravided, howeyer, that such expenses shatl
not include OrthAlllence's home office ovcrhead cxpenses.

“Cenier Expenses” shall ool jncinde;
)] Any federal or state income taxes; oF

(1) Apny professional cspenses described in Sectlap 2.5 hereol in excess
of three pervent (3%) of the Onthodontic Bntity's Adjusted Gross Revenue,

(d) *Contract” ahall muan the agreement colcred intc by patiepts with the
Crisodonsic Entity for the provision of opthodopliv scrvices at & predetermined fee for an
estimaied potriod of teeatment.

(e} "CGrose Revepus® shall mean ail fezs and charges recorded or booked cach
month by of on hehal! of the Orthodontic Entity 4¢ & result of professional orthadontic or other
dearal services pepobally furtilshed 1o pationis by the Orthodonlst and those under tie
Orthodoatist™s supervision and other fees or income gemeraled in their capazity as a professiona)
prioe 1o any Adjustments.

14 Additiona] Pycllities. In the event the partiea sgres 1w add an additdonal facility in
which the Orthodontic Emity will provide sorvices, the consulting fees payable to OrthAllance shall be
dessrmined by aggregating the results of the operations of uach additiona) facility with the results of the operations
of the exising Center or Cenkers and soch fees payable w OrthAlliance shall be calculated pursaant o the
provisions of Secron 3.1, All other provialons of this Agticly [H *hall apply to any additlonal facilities. As pact
af ita strategic growth sirategy. OrihAlliance pisas w provide capital support or arrange favoruble funding for
orthodontic practice expantlon and development. Aby sapenditures on praclice growtll, sequisition or
development shall be subjent to epproval by OrthAliancs's Board of Directors.

IV, INSURANCE AND INDEMNITY 3

4.1 s Lo 0 . Throughout the wrin of thix
Agreement, the Qrthodonde Bntity ahall malnsio comprebensive professlonal liabilivy insurance with limiw of nms
less thun $300,000 per claim and with aggregate policy limits of nut loess than 51,000,000 per Ordwdoniist
providing services at the Center und s sepacaw limit for the Orthodontic Eatity or such other amownis requiced by
the applicable flate Iaws, regulations, rules or directives, The QOrthodontic Entty shall he responuible for all such
liabilitics in excess of the linits of puch policles, OrthAlliance agrees 1o pegovace for and cpuse promivme o be
paid with Tespest w such irmurance, Premiwns and deductibles with respect to such policics shall be & Center
Fapense.

42  Ingurapes to be Mainjaioed by OrthAlllance. Throughout the term of this Agrecment,
QOrihAlllapee will yse reasonsble ¢fforts w provide and maintain, a5 & Center Bapensc, ennprchensive peperal
twbllity and properly insuranee covering the Conter premlees and apsrations,

4.3 Tt lgsurance Quverage.  The OQmbodontle Entity will cause sach individusl
Orihodonlist providing services at the Ceater 10 cnter into an agroement with the Orthodumtic Enthy thay upon
terminutiots of such Orthodontic Butity's rclutionship with the Orthodonisi, for any reazon, tail insurance
coverage (or a period of three (3) years will be purchased by cach Onhadontist, unless insursnce j3 atherwise
malstained on 3 claims made basis durlpg such three (3) year period. Such provislons may be contined
employmen: agreements, restrictive covenanl agreements or cther agrecments enteted into by the Orthadowic
Entiry and the individual Orthodonrist, and the Orthedontlc Enily hereby covenants with OrihAlliance w cnlurce
such provisions relating to the mll inserance coverage or W provide such coverage af the expenae ol the
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Orthodontic Entity.

4.4 Additional Ingureds. The Orthoduntic Enity shall have OrthAlliance named as an
waditionsl inaured on the Orthodontis Entlty's professional lability insuranes: prugrems, 1o the exiwent possible,

4.5 lndempificulign. The Oribodonti Entity shall indemnify, hold harmiess snd dofend
OrthAlliance, itx officers, difectorn, shareholdars, membwrs and employecs, from and agamst any and ull
fahilivies, losses, darnages, clalms. caudes of action, and ¢xpensey (including rcasonable sttorneys' fees), whether
or not covered by insurance, cansed or assarted fo have been cased, directly or indircely, by or oz a resuli of the
performance of medical, dental of arthodontic services or the performance of any inkmtional acly, megligent s
or omisvions by the Orthodentie Batity andfor its affilisics, sharehalders, members, agents, employecs wnd/or
syhcontractors (other than OrthAllisgce} prior o and efier the date of i Agroement and thwoughout the term
hereaf, OrtnAlliance shall indemnlly, bold barmless wnd defepd the Orthodonde Entity, and it dircciors,
sharcholders, members and employees, from and agalnst any and all liabilities, Joases, damapes, claims, causes of
action, and expenges (including reasonable atormeys’ foen), caused o ssseroed o have breen caused, directly or .
ipdireetly, by or as & rwsull of the performance of amy intentional aclts. ocgligenl aclr or omiNsions by
OrthAlllance, an OrthAlllance Affiliste snd/or thelr members, shareholders, agems, cmployees andfoc
subcontracrors {othur than the Orthodontic Enlily) during the term of this Agreement.

¥. TERM AND TERMINATION

51 Termn of Agreement. This Agreement shall commence on (i Cloxing Date, s delined
in that certaln Agreemeni and Plan of Reorganization dated of even dale herewith by and among: OrthAlliance. the
prodecessor o the Orthodontiv Bntity and the equity holdets theteof, and shall cxpire on (he tweniy-hilth (25th)
aniveraary thercol unless garlier wrminaled pursuant to the rerms bereof,

5.2 Termingtiop by the Orhodemic Entity. The Orthodontlc Enclty may terminate this
Agreginent as follows: ‘

(x) In the evenl of dw filing of a petitlon it vyolubtary bankrapiey or an amtgnment for the
benefit of creditors by OrthAlllunee, or upen other action taken or suffercd, voluniarlly or lavoluntacily, under
any federal or staie law for the benefit of debtors by OrthAlliance, except for the Nling of & polition in invalunlury
bankruptcy gguinst OrthAltancs which ix dlemissed within thicty (30) days thereafver, the Orthodontic Entity may
give writen notice of the immwediate wermination of thia Agresment. 3

{b) [n the event OrihAlliance shell materially defaull in the performance of any duty or
obligatian imposed upon il by this Aproement and such defanlt shall continug for 4 period of nisery (90) days after
writun Doiicé thereof huy been given ty OrihAllagce by the Drihodontic Eatity (wlich notice shall contain
specific details of the reason for such defsult), the Orthodontic Eotity may terminale this Agtooment; provided,
however, if the nature of much defaull is such that cure is nol capable within sald 90-day period, then OrthAlliauee
shall have such additiona! tme »s may he required to offect and complete auch cure providel that COrihAlliance
shall commence such curs within the nforesaid M-day period and shall prosecute such fure v completion with
reasonible diljgence.

(e In the pvent that x "Change in Conpirol* (as herein defined) occurs with respecr 1o
OrthAllmnee, the Qrthodonte Borfty may, within 10 days after e expiration of the Approval Period (as hesein
deflned), terminat= iils Agreemant by providing five (5) dsys prior writien outice to OrthAlllance, For purposes
of this Scction, "Change in Coneril” means an acquitition ar aggregation af any vuling securities nf OrthAiliungy
by a “person” (as defined in Sectiops 13(d) end 14(d) of the Securides Bxchenge Acr of )1934) immadiately alnfter
which ruch person [k of becomes the buneficlal owner, directly or indircoily, of 15% ar more of the combined
yoting power ol OrtbAlllanue’s tien outstanding voting sccuritdes; provided, however, thet no u:qu‘m!tirm ur
sggregation of OrthAlllance's voling scryrities shall be deemed a *Change in Conwol” if suck acquisilivn or
aggregation () has the prior approval of OrthAfliance's buard of direciors, or Gl e ;p.pfnved by OrthAlliguce's
baard of directors within 60 days after OrihADiance ruceives notec of such acquisition or aggregalion (the
*Appraval Period™),

g
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5.3 Termination by GrhAlliance. OrhAlllance may terminate this Agreement as follows:

(2 In the event of the fling of a petiton in voluntary bankrapwy or an assignment for the
benefit of creditars by the Orthodontic Entity, or upon other action taken or suffersd, voluntarily or involuntarily,
under any federal or state law for the benefit of debiors by the Orthodontic Enricy, except for the filing of an
iovoluntary petition in bankruptcy against the Orthodoatic Entity which is dismisged within thirty (30) days
thereafter, OnhAlliance may give written notice of the immediace termination of this Agreement,

) In the svent the Orthodontic Entity shall materiatly default in the performance of any
duty or obligation imposed upoa it by this Agreement, and such default shall continue for a period of ninety (90)
days after writien nodce thereof has been given lo the Orthodontic Entity by OrthAlliance, CrthAlliance may
lerminate this Agreement.

5.4 Actions afier Termiparjon. Upem termnination of this Agreement by either party for any
reason, other than a default by the Onthodontic Enfity or upon expiration of this Agreement, the Orthodontic Entity
mav, and upon termination of this Agresment by OrthAlliance due to the reasons set forth in Section 5.3(b)
hereof, the Orthodontic Entity shgll: '

(a) Purchase all impravements, additions or leasehold improvements which have been mads '
by OrthAlliance and which relate solely to the performance of its obligations under this Agresment at adjasted
book value; ‘

by Asmme all debt and il contracts, payables and leasss which are obligadons of
OrthAltiance and which relate solely to the performance of its obligatlons uader this Agreement or the properties
subleased by OrthAlliapce; and

() Purchase from OrthAlliance ar book value all of the equipment of the Center, including
all replacements and additions thereto made by OrthAllisnce pursuant to the performance of irg ohligations under
this Agreement, and all other assets, including inventory and supplies, angibles and inrangibles (including bur not
limited to accoumts receivable), set forth on the balance sheet prepared for the month most recently ended prior to
the date of such termination in accordance with GAAP to reflect operations of the Center, depreciadon,
amortization and other adjustments of assets shown on such balance theet.

5.5 y of Repurch iontic Enr of Ternjination.
Unlesa another form of payment is agreed 1o by OrthAll at such time, the Orthodontic Bnuity shall pay cash
to OrthAlliance for (i} the assets repurchased -pursuant to Section 5.4 and (ii) an amount equal to the Consulting

Fee that would have been payable hereunder for services rendered to patients by the Orthodontic Entity prior to
the termination of this Agreement; provided, however, that such cash Consulting Fee payment shail only be made
as payment for such services as are actually collected by the Orthodonte Entity. The amount of the purchase
price shall be reduced by the amount of debr and labilities of OrthAlliance assumed by the Orthodontic Entity snd
shell also be reduced by miy payment OrthAllisnce has failed to make under this Agreement. The Orthodontic
Eority and sny Orthodontist associated with the Orthodontic Entity shall execute such documents as may be
tequired 1o assume the liabilities set forth in Section 5.4(c} and shall use Its best cfforts 1o remove OrtAllisnce
from any liability with respect to such repurchased assets and with respact o any property leased or aubizazed by
OrthAlliance. The closing date for the repurchase shall be determined by the Orthodontic Entty, but shall in oo
evant gecur later than 180 days from the date of the notice of termination, The wermination of this Agreement
shall become effective upon the closing of the sale of the assers and the Orthodontic Entity and OrthAlliance shail
be refeased from the restrictive covenants provided for in Section 2.9 on the closing date. From and aRer any
termination, sach party shall provide the other party with ressomable aceess to books and records then owned by it
to permit such requesting party to satisfy reporting and contractual obligations which may be required of it.

5.6 Patient Records. Upon termination of this Agreement, the Orthodontic Enlity shall
retain all patient medical records maintained by the Onhodontic Entity or OrthAlllance in the neme of the
Orthodontic Entity. During the term of this Agreement, and thereafier, the Orthodontic Entity or its designee

9
BT 1 DAMPBR5476

PAGE 4 of \9

exHiBT_L_
Page_200f 222




shall have reagonable access during normal business hours to the Orthodontic Entity's and OrthAlliance's records,
including, but not limited Lo, records of collections, expenses and disbursements as kept by OrthAllience in
performing OrthAlliance’s obligations under this Agreemeant, and the Qrthodontic Entity may copy any or all such
recprds.

V1. INDEPENDENT CONTRACTOR

6.1 i ity's Contyol ntie ice. Notwithstanding the
authoriy granted o OnthAlliance hersin, OnhAlliance and the Orthodontic Entity agree that the affiliated
Orthodonrist, personally or through any of his professional employees or agenes, shall have complete control and
supervision over the business aspects of the Onhodontic Entity’s practice, as well as the provision of al
professional services, ipcluding, without Hmitation, the selection of a course of weatment for a patient, the
procedurcs or materlals to be used as a part of such course of weaument, and tha manper in which such course of
treatment is carried out by the Orthodoptist(s). The Orthodontisi(s) shall have sole authority to direct the
business, professional, and cthical aspects of the orthodontic practice, OrthAlliance will have no authoriry,
directly or indirectly, to perform, and will oot perform, any orthodontic function, ot to influence or otherwise
interfere with the exercise of the Orthodontist(s) professional judgment. OrthAlliance may, however, advise the
Orthodontic Entity as to the relationship between its performance of orthodontic functions and the overall
administrative and business functions of its practice,

6.2 Indepepdent Refationship. The Orthodontc Entity and OnhAlliance intend 1o act and
perform as independent contractors, and the provisions hereol are not intended (o create any parmership, joint
vennure, agency or employment reletionship betwesn the parties. The Orthodoatic Entity will not have any claim
under this Agreement, or otherwise, against OrthAlliance for vacation pay, sick leave, unemployment insurance,
worker's compensation, disability benefits or employee benefits of any kind.

6.3 Other Professiopals. No pravision of this Agreement Is Intended to limit OrthAlliance's
right, authority, or abiliry under applicable law 1 coatract with other dentists or physicians, or to employ,
contract with, or eater into any parmership or joint venture with amy bealthcare professional, provided that the
exercise of such right, authority or ability doss not contravene the terms of this Agreement.

6.4 Patient Care. Nothing in this Agreement is intended o inwsrfere, or shall be construsd
a8 interfering, in any way with the Orbodoatist(s)'s ability to independently exercize professions! and ethical
Jjudgment in the performance of his patient care responsibilitias. '

VII. GENERAL PROVISIONS

7.1 Assignmeni. This Agreement shall b assignable by OnthAlliance 1o any person, firm
ar corporation that controls or is under common control with OrthAlliance. Except as ser forth above, neither
OrthAlliance nor the Orthodontic Emticy shall have the right 10 assign their respective rights and obligations
hereunder without the written consent of the other party, which consent shall not be unreasonably withheld.
Subject to this provision, this Agreement shall be binding upon the partics hereto, and their successors and
assigns,

7.2 & A 1; Modification. There are no other agreements or undersiandings,
written or oral, between the parties regarding this Agreement, the Exhibits and the Schedules, other than as szt
forth herein, This Agreement shall not be modified or amended except by a writen document executed by both
parties to this Agreement, and such written modification(a) shall be attached hereto.

7.3 Notices. All notices required or permitted by this Agreement shall be in writing and
shad] be addressed as follows:

To OrthAllianes: OrthAlliapce, Ing,
23848 Hawthorne Blvd,, Suite 200

Torrznce, CA 90505
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Aln.: Satmn Westover, Prasident

With & copy to: OrthAlliance, Inc.
23848 Hawthorne Blvd,, Suite 200
Torrance, CA 90505
Arm.: Paul H. Hayase, General Counsel

To the Orthodontic Greepbaum Qribodontics, P.C.
Entiry: 2450 Lancaster Drive NE, Suite 200
Salem, QR 97303
Attn.: Dr. Kenneth R, Greenbaum

ar to such other address as either party shall notify the other,

1.4 Waiver of Provisions. Any waiver of any terms and conditions hersof must be in
writing, and signed by the parties herew. The waiver of any of the terms and conditions of this Agreement shall
oot be construed as a waiver of any other terms and conditions bereof.

7.5 Governing Law. ‘The validity, interpretation and performance of this Agreement shall
be governed by and construed in accordance with the laws of the Sate of Oregon. The parties acknowledge that
Orthalliance is ot authorized or qualified o engage in any acrlvity which may be constued or deemed w
constitute the practice of dentistry or orthodontics. To the extent any act or service tequired of OrthAlliance in
this Agreement should be construed or deemed, by any governmental authority, agency or couft to coostitule the
practice of dentiastry or orthodontics, the performance of said act or service by OrthAlliance shall be deered
waived and forever unenforceable and the provision of Section 7.12 shall be applicable. _

7.6 Events Excusiog Perforpmance. Nelther party shall be liable to the other party for
failure to perform any of the services required herein in the event of strikes, lock-outs, calamities, scw of God,

unavailability of supplies or other events over which that party has no control for s0 long as such events continue,
and for a reasonable period of time thersufter.

7.7 Compliance with Applicable Lgws. Both parties shall comply with all applicable
federal, state and local laws, regulations and restrictions in the conduct of their obligations under this Agreement,

7.8 Severability. Tn the event that any provision of thiz Agresment or the application -
thereof to any of the parties hersto or any circumstance in any jurisdiction governing this Agreement shall, to any
extent, be invalid or unenforceabls uoder any spplicable statute, rggulation or rule of law, then such provision
shall be deemed inoperative 1o the extent that it may conflict berewith and shall be desmed modified to conform to
such statute, regulation or rule of law, and the remainder of this Agresment and the application of any such
invalid or unenforcesble provision to parties, jurisdictions or circumstances other thap w whom or w which it is
held invalid or unenforceable shall not be affected thereby nor shall the same affect the validicy or enforceability
of any other provision of this Agreement.

7.9 Additional Docyments. Each of the parties bereto agrees 1o execute any docwment of
documents that may be requested from rime to time by the other party to implement or complete such party's
obligations pursuant to this Agreerneat, '

7.10  Atiorneys' Fees. If legal action is commenced by cither party 10 enforce or defend jts
rights under this Agrecment, the prevailing party in such action shall be eatitled to recover its costs and reasonable
atorneys’ fees in addition to any other zelisf granted.

7.11  Configenuality. Neither party hereto shall disseminate or release (o any third party any
information regarding any provision of this Agrecment, or any financial informadon regarding the other {past,
present or future) that was obtained by the other in the course of the negotiation of this Agresment ot in the
course of the performance of this Agreement, without the other party's wrilten approval; provided, however, the
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foregoing shall not apply to informarion which is required to be disclosed by law, including federd! or siate
securities lawsy, or pursuant 1o court order.

7.12  Contract Modificstions for Prospective Legal Eventy. In the event any state or federal
\aws or regulations, now existing or cnacted or promulgated afier the cffective date of this Agreement, are
interpreted by judicial decision, a regulatory agency or legal counsel for both perties in such 2 manner as to
indicate that the structure of this Agresment may be in violation of such laws or regulations, the Orthodontic
Entity and OrthAlliance shall amend this Agreement &8 necessary. To the maximum extent possible, any such
amendment shall preserve the underlying economic and financial arrengeménts berwesn the Orthodonde Entity

and OrthAlliance.

7.13 Remedies Comulative. Mo remedy set ford in this Agreement or otherwise conferred
upon or reserved to any party shall be considered exclusive of any other remedy available 1o any party, but the
same shall be distinct, separate and cumulative aod may be exercised from time to time a3 often as occasion may
arise or a5 may be deemed expedient.

7.14  Language Copsiruction. The language in all parts of this Agreement shall be construed,
in all cases, according to the parties’ integt and the parties hereto acknowledge that each party and its counsel
have reviewed and revised this Agreement and that the normal rule of construction io the effect that aay
ambiguities are to be resolved againse the drafiing party ghall pot be cmployed in the imerpretation of this
Agresment.

7.15  No Obligarion to Thifd Parties, None of the obligations and duties of CrthAlliance or
the Orthodontic Entity under this Apreement shall in any way or in any manner be desmed to create any
vbligation of OrthAlliance or of the Orthodontic Entity o, ar any rights in, any person ot entity not a party 1o this
Agreement.

7.16 Counterpants. This Agreement may be executed in counterparts, each of which shall
constirute an original and all of which 1ogether shall constirue one and e same Agreement.

7.17  Singular and Plural; Gender. Where the context so requires Or permits, the use of the
singular form meludes the plural, and the use of the plural form includes the singular, and the use of any gender
includes any and all genders.

IN WITNESS WHEREOF, the parties hereto have execuled this Agreement as af the date first
written; above.

GREENBAUM ORTHODONTICS, F.C.

1 F e it
Name: Dr. Kenngth R, Greenbaum
Title: President
ORTHALLIANCE, INC.
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F tions
Main Office:

2450 Lancaster Drive NB, Suite 200
Salem, OR 97303

$atllite Offices:

5185 N, Szcond Avenus
Stayton, OR 97383

303 N, FirsL 56,
Sivamran, OR 97381
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EXHIBIT 3.1
ADDITIONAL FEE CALCULATION

If the Center's Adjusted Gross Revenue for Year 1 is $1,000,000 and the Center's annual overhead for Year | is
£500,000 apd the Center's Adjusted Gross Revenue for Year 2 is $1,200,000 and the Center's annial overhead
for Year 2 is $552,000, then the additdonal fee required by Section 3.1 shall be calculaed as foliows:

Year 1 overhead percentage: $500,000/81,000,000 = 50%

Year 2 overhead percentage: $552,000/51,200,000 = 46%

Reduction in Center's office overhead percentage: 50% - 46% = 4%

4% * 51,200,000 = 548,000

$48,000 * 25% fee = $12,000 additional fee

EXHIBIT |
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EMPLOYMENT AGREEMENT

This EMPLOYMENT AGREEMENT (thiz “Agreement") is entered into as of
November 11, 1997 1997 by and between CGreenbaum Orthodentics, P.C., an Oregon
corporation (the "Orchedontic Entity”), and Dr. Kenneth R. Gresnbaum, a
licensed orthodontiat {the "Orthodontist®).

RECITALZ

WHEREAS, the Orthodentic Entity desires to employ the Orthodontist and
to be agpsured of hig servicea as such on the terms and conditions hereinafter
pet forth; and

WHEREAS, the Orthodontist iz willing to accept such employment on such
terms and conditions;

NOW, THEREFORE, for and in consideraticn of Ten Deollars (§10.00), the
matual covenants and agreemsnts heresinafter set forth, and other good and
valuable consideration, the adequacy, receipt and sufficiency of which ave
hereby acknowledged, and intending to be legally bound hereby, the Ortheodontic
Enticy and the Orthodontist hereby agree as follows: .

1. Employmepk .

{a) The Orthodentic Entity hereby employs the Orthodontist to
provide orthodentic sesrvices to the general public at vvhe facility or
facilities operated by the Orthodentic Entlty (the "Center{s)") as listed on
Exhipit A attached hersto and incorporated herein by referance, in accordance
with the methods, procedurws and procasges from time te time set forth by the
Orthodontic Bntity, to the extent parmicted by applicable law.

(W The Orthodontist shall faithfully and diligently discharge
hig duties hereunder and shall devote his full busineas time, attentcion,
skill, and sffort exclusively to the business and affairs of the grthedentic
Entity, subject to allowed vacations and to reasonable periods of illness.
During the term of this Agreement, the Orthodontist shall not, directly or
indirectly, as a partnsg, member, gtockholder, consultant, agent, joint
venturer, investor, lemder, individual proprietor, officer, director, employee
(except for stock or investments held by the oOrchodontist as of July 31,
1996), or in any capacity whatgoever, alone or in asspciation with others,
own, manage, operate, control or participate in the ownership, managemant,
operation or control of, or work for or permit the uae of Orthodontist's name
by, or be connected in any manner with, or contract to. be provided services
from any business, organization’ or person in campetition with the Orthodontic
Entity or any of its affiliated organizations, without the pricr writtan
consent of Ethe Orthedontic Entity. Notwithstanding the foregoing, the
Orchodontiat shall be permitted to devote up to eight (8} business days per
month to the oOrthodontist's other non-dental and non-orthedontic business
interesce and activities; provided, however, that in conducting such
activities, the Orthodontist shall not compste with oOrthalliance, Inc., a
Delaware corporation, or lts successor or asgigns ("Orthhlliancer) or act in
any manner inconsistent with the beat busineas interests of OrthAlliance.

2. Term of Epployment. Unless sooner tarminated as provided in
Section 4 heremf, the Orthodontist's employment shall be for an initlal term
of five (5} years commencing on the Closing Date, as defined in that cercain
Agresment and Plan of Reorganization dated of even date herewith by apd among
orthAlliance, the predecessor to aorthodontic Entity and the Orthedoutist, and
ending on the fifth (5th) anniveraary thereof (the "Initial Tarm®). Upon
sxpiration of cthe Initial Term, this Agreement shall renew aytomatically
thereaftar for additiconal one-year teims, unleas and until terminated as
provided in Section 4 hereof,
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3. c on .

ia) As compengation for services hereunder, the Orthodontic
Entity =shall pay to the Orthodontist a percentage as determined by cthe
orthodontic Entity of the amount of Adjusted Groas Revenua (determined based
on the cash methed of accounting) of the Centsr remaining aftar payment in
full each month of (i) thes monthly Conaulting Fee as defined in that certain
Consulting and Businesss Services Agzréement, by and betwsen the Orthedontic
Entity and oOrthAlliance, dated as of even date hexewith (the “Consulting
Agrsement®), and {ii) all expenses of the Center, including, without
limitation, all Center Expensea (am defined in the Consulting Agreement} and
al) malpractice inmurance premiums. As used hersin, the term "Adjusted Gross
Revenue’ shall mean Gross Revanue of the Center less any adjustments for
uncollactible aceounts, professional courtesies and other activities that do
not generate a collectible fee. The rerm "Gross Revenue' as uaed herein shall
mean all fees and charges recorded or booked each moath by or on hehalf of the
Orthodontic Entity as a result of professieonal orthedentic eervices perasonally
furnished to patients by the Orthodontist and those under the Orthodontist's
suparvision and other fass or income generated in his capacity ag a
professional prior to any adjuatments. .

{b) Paymenta expended sach fiscal vear by the Orthodontic Entity
on behalf of the Orthodontist and other orthodentists or dentists delivering
patient gare at the Center(s) for continuing education, saminars, profassional
licenge fees and dues, professional memberships, sxpsnses relaced to a company
auromobile for the Orthodontist, and all other expenses of Lhe Orthodemtiat
and other orthodontisks or dentista delivering patlent care at the Center(s)
that do not dirsctly benefit the Orthodontic Entity (as reasonably determined
by OrthAlliance), up to the amount of three percant (3%) of the Orthedentic
Entity's Adjusted Gross Revenue, shall be considered a Center Expense. To the
extant that such axpenses exceed thres percent [(3%) of the Orthodontic
Entity's Adjusted Gross Revenue for such year, the Center Expenses shall be
reduced by such excess amount for the purpeose of calculacing the Conaulting
Fee (as defined in the Consulting Agreemsnt). Notwithstanding the foregeing,
orthodontist is encouraged to incur axpenses that will promots the Orthedontic
Entity, which expenses shall be considered Center Expenses for purpoges of
caleulating the Consulting Fes.

‘. Tarmigation.

(a) Notwithstanding the provieions of Section 2 hereof, either
the Orchodontic Entity or the Orthodontist may texminate the Orthodontist's
employment without cause at any time after the expiration of the Initial Term
by giving one (1) year's prier wrltten npotice co the other party to such
sffect, much notice to be sffective upon rvecelpt by tha non-terminating parcy.
Orthodontic Entity may terminate Orthodontist's employment for “"cause' (as
defined in Section 4&(b) balow) and the Orthodontist may terminate his
employment pursuant te Section 4 (c} below. MNotice of termination pursuant to
Secriong 4(b) or 4(c) shall be affective upon receipt and shall indicate the
basis for termination. Upon termination of thia Agreement for any reason, the
orthodootist shall purchase tail insurance coverage for a periocd of three (3}
yeara at the Orthodontist's expense.

(k) For purposes of this Agreement, termination may be for
“cauge" in the event of the occurrence of any of the following:

(i) The death of the (rthodontist.

{ii} The physical or mental incapacity of the Orthodeoatisc,
The Orthodontist whall be daemed ta be physically or mentally
incapacitated for purposes of thls paragraph if by reascn of any

physical or mental incapacity he has bean unable or it is deemed
that he will be unable for a periled of at least nilnety {30) days
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to perform his duties and responsibilities hereunder in a
reasonably satisfactory manner. IO tha event of any disagresment
batwaen the Orthodentist and the orthodontic Entity about whether
he is physically or mantally incapacitated such as to permit the
Orthodontic Bnticy to terminate his employment purguant ro this
paragraph, the gquestion of guch incapacity &hall bhe submitted to
an impartial and reputable physician selected by mutual agreement
of the oOrthedontist and the Orchodontic Entity or, failing such
agreement, selected by two physicians (one of which shall be
smlected by the Orthodontic Entity and tha octhar by the
Qrthedontise) . The dektermination of the gueatieon of such
incapacity by such physician ahall be final and binding on the
Orthedontist and the oOrthodentic Entity for purpoeed of cthis
Agreemant. The orthodontic Eaticy shall pay the reasonable feesx
and axpenses of such phyaiclaa.

{i1i) Any of (A} the commiseion by the Orthodontist of
willful misconduct which cauges material harm to the COrthedeontic
Enticy, (B) the conviction of the Orthodeontist for the commiassion
or perpstraticon by the orthodontist of any feleny or any act of
fraud, or (C) habitual absentesigm, chronle aleoholism, or drug
addiction; provided, however, that if any such habitual
abzenteeisn, chronic aleoholiem, or drug addiction may reagonably
be cured, the Orthodontist shall have a re=asonable time, not
exceeding thizty (30) diys, te cure guch matter after receiving
notice thersof from the Orthodontic Entity.

{c) For purposes of this Agreement, che Orthodontist may
terminate this Agreement in the event the oOrthodontic Enticy has committed a
material breach of thias Agresment; provided, howsver, that if auch matter may
recsonably be cured, the Orthodontic Entity shall have a reagonable cime, not
excesding ninety (90) days, to cure such matter aftear recaiving notice thereot

from the Orthodontist.

5, arti ast nt on Fost-T tio aki

{a) orthodentic Entity axpects to invest considerable time,
effort, and capital in enhancing the valua and desirebilicy of che skills of
the oOrthodoncist. Both this inpvestment and the Orthodontist’s individual
conpansation Teflect Orthodontic Entity's expectation of receiving a
considerable return from the exclusive use of the Orthodontist's services and
know-how in the future, free from any danger that .Orthodontic BEnotity's
compatitors may attesmpt to induce the Orthodontist te leave Orthodontic Entity
and wrongfully gain the benefic of Orthodontic Encity's investment, The
partial restraint est forth in subsection (b) of this Saction S hereof doms
not, and cannok, provide complete proteciion for Orthodontic Entity's
investment, development efforte, and proprietary {information, but Orthodontic
Entity belisves that in combination with the other provisions of this
Agreement, it is the most fair and resasonable measurse parmitted under
applicable law to protect Orthodontic Entity's interests, giving due regard to
both the Orthodontist's intercsts and the interssts of Orthodontic Entity.

{hl} orthedontic Entity requires its orthodontiste and dentists
to accept and obmarve the following partial restraint on post-termination
competition, which Orthodontist agrees to honor ;

FOR A FERIOD OF TWO YEARS FOLLOWING THR TERMIMATION COF YOUR
EHPLOYNRNT, YOU MAY HOT (i) ERGAGE IN AMY NEWERAFER, PRINT. RADIAQ,
TELEVISION OR EBLECTRONIC ADVERTIAING POR YOUR ORTHODONTIC OR
DENTAL BSERVICES IN TEE BROADCRAT COVERAGE AREA QF TELEVIIION
EUATIONS IN THE WMARKET ARRA WHFRE THE CENTER COVERRD BY THIS
AGREEMENT IS LOCATED, WITHOUT ORTEQODONTIC ENTITY'S FRIGR WRITTEN
CONSENT, {il) ACTLIVELY B0LICIT OR DIRECTLY MARERET YOUR ORTHODOWTIC
OR DENTAL ZERVICES (OR THOSE OF ANY OTHRR ORTHODONTIC ENTITY WITH
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WHICH YOO ART AFFILIATED QR EWNPLOYED] To ANYONE WHC WAS YOOR
PATIENT {(OR A PATIENT OF THE ONTRORONTIC ENTIIY) DURING THE TERM
OF THIF AGREININT, [(iii) FROVIDE CRTHODONTIC DR DRNTAL SERVICEI TO
ANY PATIENTS WITEIN XA TEM (10) MILE RADIUS OF ANY CENIER(3]'E,
(iv) ACTIVELY GSOLICIT 7THE CENTER'S STAFF OR PATIENTE, OR (v}
EOLICIT REFERRALE YROM ANY DENTIST WHO REFERRED ONE OR MORE
EATIENTS TO ORTROQPONTIST OR THE ORTROPONTIC ENITIY WITHIN THE Two
YEARE PRIOE TO SUCH TERMINATION.

The wunning of tha Etwo year period prescribed above shall be tolled and
suspended by the length of time Orthodontist works in circumstances that a
court of compstent jurisdiction subseguantly finds ta viclate the carma of

this partial restrainc.

6. confidentizl Intormation. The Orthodontist shall agree to
maintain in strict confidence, and not use or disclose except under the
ingtTuction of the Orthodontis Entity, any confidential business information
comprising confidential information and/or a trade cacret 5f the Orchodontic
Entity. Trade smoraté are proparty Tights protectsd by law and, for purpoies
of this letter, shall have the meaning providad undarx applicabie lavw. Some of
the ipnformation that the Orthodantic Entity Crsats ag crada secrans includes
Financial informaction (revenuen, marging, assets, neb income, «Ec.), anoual
apd long-rangsa buainess plana. marketing Flans and mechods, account invaicaes,
trajping, educacional, and administrative manuals, patient information,
mmployaes lists, auppliers, wholepslars, and future businesas plans &f the
orthodontis Entikcy. cenfidential information shall alsa inelude | all
information ragarding OrthAlliance &r any Affiliate, OrthAlliance's or any
Affiliace’'s activities, Crchalliance's or any Affiliate’'s business or
orthAlliance's ox any Affiliate’'s customers or patients that ia oot generally
knowa £o perscne nolf employed by Orthhlliance or an Affiliace, hut that deoes
not rige to the level of a Trade Secyec and chat is pot generally disclosed by
practice or auchority ef Orthallisnce or an Affiliace to parsons net employed

orthallianca ar ap Affiliata. Throughout the tearm of chis Agreement and ac
all cimes after the dace chat this Agreament zarminates for any reason,
Orthodontist shall not directly or indirectly trangmit or dicglese any
confidential information or trade zecref te any person, conadern or enfiby, and
ahall not makas use of any 3uch ctrade secrat, directly eor indizectly. far
himamlf or for othera, except (i) to tha axtent puch digclosure iz consistenc
with Orchodontist's dutias hersunder or {ii) for a disclasure that is required
by an law or regwlatlon or soust osder, in which latter cazs archodoncist
shall provide OrthAlliance prior written notice of such diaclaosure and an
oppertunity to contest sueh dizclosure. Upon carmination of the Tazm of this
Agreemsnt, Orthodontiar will return all crade sazcrecs and all confidencial
information of the Orthodontle Entity or orchAlliancs, ineluding withour
limicarion, any documenta, notes, analyses, compilatiens or othei materials
ingorporating or based oh apy trade secrata or confidential information of the
orchedontics Entity or OrthAllianca, As used 4in this Agreaement, the term
sAfFiliabe® ahall mean (i) e=ach corporation or other business encity dirsctly
or indirectly contrelling, eontrolled by, or under common central wvith Uhs
Orthedontic Eneity or oOrchAlliance, and (ii) sach orthodontiz or dantal
practice te which OrthRlliance provides managemeht ol consulbing services, the
smployeas and principale of such practicas, and wvach corperation or othaer
tusiness antity dizectly aor indirecrly contrelling, contyolled by. er undexr
common conkrol wich sach such prectice or the pringipala therecf.

7. Ealver- Any walvear of mny tarm or condition & any amandment of
this Agresment shall Ex effectiva only if in vricing and gigned by the
parties. Thm waiver by either party of a breach of any provision of Ethia

Agreament shall not operate or be constzuad ap a walver of zpy subsagquent
breach by #ithear party.

a Following termination of che Orthodentiac's

epployment, neither party will dieparage of injure the rmputation of the other
party. This ohligation will include, in Ehe Orchodontint ‘s cana, refraining
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from negative atatemsnts Aabout the Orchedontic Entity's metheds of doing
businessa, the affactivensss of its business policies, and the qualicy of any
of ica marvices ar perasnniel . In additicn, neicher party will make any
statements Tragarding the ofher or ryegarding the Orchodoptist's former
anployment Wwith the Orthodencie Encity ta any membar ©f the priat or broadoask
medlia sxcepk after mutual consuUltation.

L) Easisnt care. Nathing in this Agreesment is intended ko incecfare,
or chall be congctued af interfering, in any way with tha Qrchodoncisarc's
ability to indepapdently exsrcise profasdeicoanl and sthical Jjudgment in che
parformance =f his patiant care responsibilitias.

i0. Miocellanepus.

{a) Thizx Agresment contains the entirs agreement between the
Orthodoncice Entity and the Grthedentisc with respect to the aubject matter
harecf and tharacf and supersades all prieor arrangements or underscandings
wich reppmct haraco or thersto,

bl The descriptive headings of thia Agreemant are for
convahience oply and shall net dontrol or affect the meaning or construction
ol any provision,

{a) Notwithstanding any othar tarm or provision of this
Agreemant, all amounts payable to the Orthodontist by the Orthodontic Entity
herauvnder shall be subjest to the withholding of such sums rewlating to taxes
as the Orthodentic Enclcy may reasonably datermine it is requirzed to withhold
pursuant to any applicable law or regulation,

{d All notices pursuanc to this Agraemant dhall be in writing
and sufficienr if deliversd pcrsooally eor eent by ovarpight courier or
regiscerad or certifiad mail, pastage prepaid, addrasaed as Lollows:

If co the Qrcthodantic Entiky co:
Gresnbaum Orthoedontica, 2.0,
2450 Lanoaster brive, NE, Suite 200
Salem, Oregon 597308
Attention: Dr. Kennacth R, Greenbaum

tf ro che Orthodoncist to:
Dr. Keopeth R. Greanbaum :
Z450 ljancaater Drive, NE, Suita 00
Ralem, QOregon 97305

Fither party may by written notice change the addrasa te which notices to euch
party are to be delivered oF mailed.

(e) The parties soknowledge and agrew that any Jlegal xenadies
for breach of thiz Agremement would ba inadequate and irraparable hazm shall be
premumad, The faithful oboecrvancs of all covenants in this Agyeement is an
mamenrisal copdicion to Orthodontiat's smploymeit, and Orthedontie Encicy ia
depending upon absolutw compliance herewlth, Damages would ba vary difficult,
if net impoaaible, To ascertain if the Orthodontist breaches this hgreenent.
orthodontist acknowiedgns and agress chat any court of compateat jurisdiction
ghould immadiately enjoin any breach of this Agreement upon the request af
orthodontic Entity, and Orchodontisc specifically zeleases COrthedontic Entoity
from the requirement of posting any bond in connection with temporary or
interlocutery injunctive relisf, to the extent parmitted by law.

(£} This Agroemsnt shall ke governed by and congrrued in
accordance with che iaws of the Scats of Oregen (withoubt reapact to its rulas

of conflicca of law).

Do 733227.01 - 5
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{g) Thig Agreemsnt may ba axecuted Iin one or more countarparcs,
mach of which shall constitute an original and all of which togsther ghall
constitute one and the same Agreement.

(h) In the &vant that any provision of this Agreement or cthe
application thereof to the Orthedentist or any clrcumstance in any
jurisdiction governing this Agreement s&hall, to any extent, be invalid ar
unenforceable under amy applicable statute, ragulation or rule of law, then
such provision shall be desmed inoperative to the extent that it may conflict
cherawith and shail be daemed medified to conform to such statute, regulation
or rule of law, and the remainder of this Agreement and the applicacion of any
auch invalid or unenforceable provision to partiss, Jurisdictions or
circumgtances othar than to whom or to which it is held invalid or
unenforceable shall not ba affected theraby nor shall the same affect the
validity or enforceability of any other provision of this Agreement.

(1) No ramedy set forth in this Agresment or otherwise confezrred
upon or reserved to any party shall be coneldered exclusive of any other
remedy available to any party, but the same shall be distinet, separate and
cumulakive and may be exercised from time to time as often as occaslon may
arise or as may be deemed expedient.

IH WITNRSS WHESBQY, the Orthodontic Entity and the Orthodontist have
executed this Agreemeant a@ of the day and year first above written.

GREENBAUH ORTHOCONWTIGS, P,0.

By: M 1)09/6

Wame: Dr. Keaneth/R. Gresnbaum
Ticle: President

B! Mwwg)ﬁ

. Brewnbaum

~DocH 253227.01 ~ — 'i _ 0AMPEE5498
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Locktion of Centaxrs:

Hajn Qffige:

2450 Lancaster Drive, NE, Suite 200
Salam, Orwgon 97345

Saseilite Officen:

505 N. Sszond Avanue
Btayren, Qiwgon 573183

303 W, Flrst st.
Zilverton, OR 27381

=Docl 23322701 - 7
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Press Releases Page 1 of 1

Orthadontic Centers of America Announces Valldation of OrthAlliance Servica Agreement By U.S. District Court in
Indiana

METAIRIE, La., May 3, 2002 /PRNewswire-FirsiCall via COMTEX/ -- Orthodvontic Centers of America, Tne. (NYSL: (A} today announced that (he
U8, District Cout for the Northem Distrct of Indiana hag held thal u Service Apreement berween Onthalliance, Ine. and ane of QrhAlliance's
Affilialed practices was valid and enfotceable, in that the Scrvice Agreement did not violate Indiana Jaws prohibiling the unauthorized practice of
dentistry. Th 4 decision rendered on April 22, 2002, (he vourt alsa ruled that OrthAlliunce was a third party heneficiary of purtions of the Employment
Agreements between the practice and its orthodontist-owners, including the orthodontists' covenant not \o compete.

OrthAlliance, Ine. is a wholly-owned subsidiary of OCA. As previously reported, a number of QrthAlliance's affiliated practices and orthodontists huve
filed lawsuils aguinst OrthAlliance, in which they seek to invalidate their Service Agreements and Employment Agreements bused on alleged illegality
under state laws goveming the practice of dentistry.

Bart Palmiszang, Sr., Chiel Executive Ofticer of QCA, remarked, "We belicve that the courl's rutings in Orthodontic Affiliaes send u clear message that
our contracts arc valid and enforceable. We view the federal court's ruling as a positive development and a estimony to the strength of our legal
positions in these cazes,”

In the case, entitled Qrthodontic Affiliates, P.C. v. QrthAlliance, Inc., ks U 5. Orthodontic Care, In¢., the professional comaration alleged that ils
Service Agreement called for OrthATliance Lo engape in the practice of dentistry unlawfully, therehy rendering the Service Agreement invalid and
unenforceable. In rejecting the protessional corporalion’s position, the court characteiized the relationship between the parigs as “lruly symbiotic,” with
the vrthodontists henefiting fom OrlhAllianee's "expertise (and tesulling efficiency) in business managerment, which allows the praciitioner more lime
1w ply his/her trade and to scc more patients.”

The cout found that the Service Agreement did not ¢all for Orihalliance to engage in ihe unauthorized practice ot dentigtry; eather, the court found that
OrthAlliance had a contractual abligalivn under the Service Agresment t provide business services and business personnel to the practice, withoul
violating Tndiana laws regulating the practico of dentistry. The court confirmed that ChihAlliance does not control the erthodohiic practice, noting that
one of the orthodontist-owners of (he practice, Dr. Randall A. Schmidt, had made staternents that indicated his understending that he and the other
orthedontist-gwiier, Dr, Thomas W. Surher, "retained exclusive contral" over their practice.

The court also held that OrthAlliance was a third pady beneficiary of provisions io the Employment Agreements beétween the practice and its
orthodontist=owhers that were intended to benefit OrthAllisnce. Specificaily, the courl noted that the nencompetition provisions in the Employment
Agreements were clearly intended W benefit OrthAlliance, at (hat Lhe practice and its arthedontist-owners may not amengd fhose provisions without
OrthAlliance's consent if OrthATlianee has approved, sued upon or justifiably relied on the provisions. OrthAlliunce has filed an amended coutiierclaim
with the coult, which Orthalliance believes clearly indivates that it has met these pequirements. A trial date for the femaining issues in this case has not
becn sct.

In closing, Bart Palmisana, Sr. stated, "We are encouraged by the courl's rulings and will continge o putsue and vigorously defend each of the similarly
bascless aclions that selected professionals have elected o bring against OrthAliance, The court's Tulings affimm our view thal we have meritarions
defenses and counterclaims in these cases,"

Orthodantic Centers of Americy, Inc., founded in 1983, is Lhe leading provider of integrated business services to arthadontic practives, For edditional
infotitialion on Orthodontic Centers of America, Inc, visit the Company's web sile: hetp://www._4hraces.com .

‘The torward-lnoking statements in this release, including stalements regarding the QrthAlkance litigation, are made pursuant 1o the sufe harbor
provisions of the Private Securities Liligation Reform Act of 1995, As such, they lovolve rsks and uncerlaintios, including changes in the Cotnpany's
litigation strateygy, adverse relings in other cases and differences in laws governing Lhe practice of dentistry among Lhe various states in which we
aperate, that could cause actual results to differ materially from those profected in these forward-locking statements. A discussion of important tactors
und assumptions regarding these stalements and risks involved is conlained in the Company's 2001 Annuul Report on Form 10-K and other recent
filings with the Securities and Exchange Commission,

SOURCL Orthodentic Centers of Ametica, Inc.

CONTACT: Caory B. Armand, Vice President of Investor Relations uf Orthodontic Canters of America, Inc., +1-866-765-1583
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POCATELLO DENTAL GRPP, vs. Multi-Page™ () L. R. MISNER, JR.
INTERDENT SERVICE CORPORATION JULY 1, 3004

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO

POCATELLQ DENTAL GROUP, P.C.,
an Idaho professional
corporation,

Plaintiff,

Vs, Case No. CV-03-450-E-LMB

INTERDENT SERVICE CORPORATICN,
a Washington corporation,

Defendant.

COPRY

INTERDENT SERVICE CORPORATION,
a Washington corporation,

va.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
Third Party Plaintiff. )
)
)
POCATELLO DENTAL GROUP, P.C, )
an Idaho professional )
corporation; DWIGHT G. )
ROMRIELL, individually; )
LARRY R. MISNER, JR., )
individually; PORTER SUTTON, )
individually; ERNEST SUTTON, )
individually; GREGORY ROMRIELL)
individually; ERROL ORMOND, )
individually; and ARNOLD )
GOODLIFFE, individually, )

)

)

)

Third Party Defendants.

ORAL DEPOSITION OF LERQOY RUSSELL MISNEER, JR.
Taken on July 1, 2004

3 (T OHIVED
EXHIBIT_Z_. BLORL EIVES
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BUCHANAN REPORTING SERVICE, PO BOX 4173
POCATELLQ, IDAHO 83205 - 208-233-0816
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pOCATELLO DENTAL GHlUP, vs. Multi-Page™ @ L. R. MISNER, JR.
INTERDENT SERVICE CORPORATION JULY 1, 2004
Fage 2 Page 4
; AFPEARANCES | BEIT REMEMBERED that on the 1st day of July,
 Forthe Pocatelo Dental Grop 2 2004, at the hour of 10:05 am. the deqoaition of LERQY
. RO KELL 3 RUSSELL MISNER, IR., produced as a witness at the
) Cooper & Larca 4 instance of the defendant in the above-entitled action
. mw’  Third 5 now pending in the above-named court, was taken before
- ' ¢ Paul D. Buchanan CSR #7, and notary public, State of
g 7 Idaho, in the law offices of Racine, Olson, Nye, Budge &
% For the InerDens Service Corgvatioes 8 Bailey, Cemter Plaza Building, Pocatello, Bannock County,
10 SOOTT I KAPLAN 9 Idaho,
1 Shoal Rivu&t[.!.rﬁ 10
2 900 W Fith Averus 11 WHEREUPON, the following proceedings were had:
. i Errel Ormond 12 .
ii o Aot ol gy Romael 13 MR. KAPLAN: Before we get started with the
15 L A ertexsd 14 witness questioning, there are a couple of things that
6 Aromoen o Lav 15 counsel wanted to put on the record. First of all, 1
- Focatcllo, fdabo 16 understand that Mr. Hawkes, counscl for defendants
18 17 Romriell, Ormond, and Goodliffe, will be leaving us at
J Fox L B Misoes Ermcat Sutton, und Porter Suttor: 18 some point during the deposition.
20 Py et 19 MR. HAWKES: That's correct, and you may
2 ,{'m“‘},;'%',‘ﬁ"m 20 continug, I'll stipulate to continuing in my absence, 1
n mﬁ?ﬁmndw 21 hope that I'm abls {o return,
2 22 MR. KAPLAN: And Mr. Hearn, did you have
24 23 something?
25 24 MR. HEARN: Yes, I wanted to put on the record
25 that there is a TRO hearing we had yesterday and we are
Page 3 Page 5
1 INDEX 1 submitting additional transcript evidence to the court,
2 Examination By: Page 2 and we have egreed that Dr. Misoer's deposition testimony
3  Mr. Kaplan 5| 3 today will not be included by any party in that
4 Exhibits: 4 submission to the court on the TRO issue currently before
5 No. 2 - Misner letter to InterDent 3/25/03 104| 5 the court.
¢ No. 6 - Misner Employment Agreement 60| 6 MR. KAPLAN: Agreed, for the purpose of
7 No. 7 - Letter to Barbara 8/14/03; 161| 7 finally closing the record at the TRO stage, we would
8 WMo, 13 - Dwight Romricll Employment Agreement 167 | & agree not o submit any portion of this transcript,
9 No. 20 - Hearn letter to Kaplan 4/9/04 16| ¢ although we could use it on the preliminary injunction
10 No. 21 - Misner Non-Compete Agreement 10/11/96 64 |10 stage if approprate,
11 No. 22 - Letter to Ken 1/7/98 65|11 MR. HEARN: Certainly.
12 No. 23 - Letter to Russ 2/18/03 8812 MR. KAPLAN: Do other counsel agree?
13 No. 24 - Misner letter to Interdent 3/25/03 10413 MR. KERL: No objection.
14 No. 25 - Management Agreement 10/11/96 110(14 MR. HAWKES: Idon't have any problem, that's
15 No, 26 - Misner letter to Webb 4/8/03 11115 your stipulation.
16 WNo. 27 - Romriell letter to Misner 4/11/03 12416
17 No. 28 - Kaplan letter to D. Romriell 4/29/03 129017 LEROY RUSSELL MISNER, JR.,
18  No. 29 - Misner letter to Kaplan 5/15/03 1301{18 called at the instance of the defendant, having been
19 No. 30 - Price letter to Kaplan 5/16/03 14719 first duly sworn, was examined and testified as follows:
20 No. 31 - Bankruptcy Stipulation 10/16/03 15120
21 No, 32 - PDG letter to Misner 7/29/03 154 21 EXAMINATION
22 No. 33 - Consent to Take Action August 2003 167 |22 BY MR. KAPLAN:
23 No, 34 - Misner Affidavit 10/6/03 181/23 Q. Could you plcase state your full name and
24  No. 35 - Misner letter to Chhina 10/10/03 188 (24 spell your last name?
25 25 A Leroy Russell Misner, M-I-5-N-E-R, Ir.
BUCHANAN REPORTING SERVICE, PO BOX 4173 EXHIBIT 3 Page 2 - Page 5
POCATELLO, IDAHO 83205 - 208-233-0816 'pagag_of -




L. R. MISNER, JR. . Multi-Page ™ POCA O DENTAL GROUP, vs.
JULY 1, 2004 INTERD RVICE CORPORATION
Page 22 Page 24

1 partnership. He was the president of that the whole
2 time, or the managing partner or whatever.
3 Q. It is true that when Dr, Michaelson Jeft, he
went 1o practice in Burley, nght?
A. That's correct.
Q. Now, you mentioned Orthodontic Centers of

America, which is kind of a long name. If I gaid
would that confuse you? :

A. I think you mentioned it, I don't think I did.
16 Q. If I used the name OCA for them, would that
11 ¢ause you any confugion?
12 A No.
13.[ Q. You testified, I beliewe, and you can correct
14| me if I am wrong, that OCA managed your practice in
15| Burley; is that right?
16] A. They managed the practice, yes.
17l Q. And they also managed your practice in
18| Pocatello, cormect?

OO0 w1 oEnouh B

19| A Managed Valley Dental, yes.

20 Q. And what kind of things did they do for Valley

21 Dental in Pocatello?

21 A They train and provide the employees, they

24 provide the accounting, they provided funding, software
24 program, site visits, regular training at their center

29 for people in Valley -- employees of Valley Dental -

1 A Idon't think that there is - well, no, they
2 are not working. I don’t think so.
3 Q. And these 13 of 14 were traincd well enough
4 for you to hire them at your new practice, right?
5 MR. HEARN: Objection. He is not hiring;
6 there is no evidence that he is hiring anyone at the
7 practice,
g Q. You can answer,
9  A. Repeat the question.
10 Q. Sure. Thirteen of the 14 employees at Valley
11 Dental in Pocatello were sufficiently trained by
12 InterDent to be hired at the new practice, correct?
13 A. No.
14 Q. What's wrong with that statement, why is that
15 mot comect?
16  A. You have asked sufficiently trained.
17 Q. You felt some of the people you hired weren't
18 trained sufficiently?
19 A Not at this point in time,
20 Q. Were any of the people you hired trained
21 sufficiently?
22 A, Yes,
23 Q. Which ones?
24 A Ididn't hire them,
25 Q. Were any of the people at Valley Dental --

Page 23
] employees of theirs that worked at Valley Dental to fly
1 back and take training at their centers, and other
services that I am not totally aware of. Dr. Bybee has a

better handle on that than I do.
Q. Is there a written mnnl;nnnt agreement with

QCA?
A. T believe there is.
Q. Heve you seen that agreement?
A. I have seen that agreement, yes.
10 Q. Did you sign it?
11 A I think I did, yes. Wait a second, I'm not
12 sure, I would have to see the agreement. [ think just
13 Dr. Bybee signed it. [ don't really recall that, so 1
14 would have to see the document to know that for sure.
15 Q. Let me ask you about some of the things you

WIS ] O LA by

17 it troc that 13 of the 14 cmployees at Valley Dentat are
18 former InterDent employees?
19 A There is more than 14, there are five others

20 or six others in Burley.

21 Q. The ones in Pocatello, 13 of the 14 are former
22 InterDent employces.

23 A. That's correct.

24 Q. And of the oncs in Burley, are any of those

25 former InterDent employees?

16 mentioned that 0cA did. Train and provide cmployees. Is(16

Page 25

I A OCAhired.

2 Q. Thank you. Which former InterDent employces

3 that OCA hired were trained sufficiently?

4 A Jorli Hillman, Penny Lish, Nelda Morrison,

5 Megan Misner. Let's see who else. And probabily Abbey —
6 well, maybe not, she couldn't do everything yet. Aubrey,

7 1 don't remember ber last name:,

8 Q. Megan Misner is a relative of yours?

9 A Yes.
10 Q. How is she related to you?
11 A. 8he is my daughter. I don't think any of the
12 others were up to complete training.
13 Q. Who are the others that are former InterDent
14 employees that OCA hired to work at the Valley Dental
15 office?
A. Abbey Hodge, Tamara, and | don't know her last
17 name, Melanie, and I don't know her last name, Cheri
18 Howell, Tammy something, and Kim something.

19 Q. What did Abbey Hodge do when she worked for
20 ImterDent?
21  A. She was in the dental assistant, she was not
22 yet fully trained in everything.
23 Q. What did Tamara do?
24 A, Dental asgistant,

EXHIBIT....‘?._-

Pagesd ot

25 Q. How about Mclanic?

Page 22 - Page 25
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Page 30 Page 32
! . How about less than 500,0007 1 Q. What does Dr. Lester do at OCA?
2 A. I'm not sure on that. 2 A, Ireally don't know. -
3 Q. The leasc, is the arrangement that OCA 3 Q. Were you told what position Dr. Lester had? ( A
4 actually leases the facility and Dr. Bybec subleases [ 4 A I'm not aware of what it is, I don't recall
5 or-- 5 the name of the position.
6 A Ithink Valley Dental does, but I'm not -- 6 Q. Did you get the impression that Dr. Lester was
7 MR. HEARN: Iwant to object on lack of 7 in management there?
8 foundation. Perhaps you could clarify if he knows --he | 8  A. He is in some type of management, yes.

9 is frequently saying I am not sure, I don't know -- his Q. When did you meet with Dr, Lester?
10 foundation for his testimony. So that's my objection. A. | think we met with him -- we met with him at
11 Q. If you don't know the answer to something, Dr. 11 a mesting in San Francisco the end of May of 2003, when

—
L= -]

12 Misner, just please tcll me. 12 we were just exploring options.

13 A IfI don't know or I am not sure? 13 Q. Who clse at OCA have you talked to or met
14 Q.1 am entitled to your best estimate, but if 14 with?

15 you don't know or if you just have to guess, wouldyou |15 A Talked or met. Carl Rosa and Mike Cusmano,
16 let me kmow? 16 Q. Do you have any idea how Mike Cusmano's last
17 A Yes. 17 name is spelled?

18,{ 'Q. Thanks. Youn mentioned site visits. What kind 18 A. Your guess is as good as mine.

19 |of site visits docs OCA do? 19 . Did you form any understanding ebout what Carl

20| A. They have people to come in and train and they (20 Rosa did at OCA?
21 tave what they call a practice enhancement coordinator. ;21 A. No, Dr. Bybee did most of the dealings with

22 [That's the person that comes in and trains and then will |22 OCA.

23 kome back on a periodic regular basis, plus the training {23 Q. Carl Rosa is a management person of some sort?

24 that they applied by flying & certain number of employees 24 A. Dr. Bybee would be better informed,

25 Hown at their expense for training and other things. 25 Q. You don't have any idea? o
Page 31 Page 33 (

A. He is not practicing denistry.

They have an annual mecting every year, something like
at. It has various — and I don't know what they all Q. Dr. Lester is a dentist?
. A. Yes, he is.
Q. Do you kmow the name of the practice Q. Do you know if he is a dentist authonzed to
enhancement coordinator for OCA? practice in Idaho?

A, No, I'm not sure; 1 don't think so.
Q. He is based in Louisiana?
A Yes.

A. Andrianna Riley.
Q. Is she based in New Orlcans?

A. I'm not sure,
Q. Or anywherc in Louisiana? Q. Mike Cusmano, ig bhe a dentist?

A. I'm not sure. A. Idon't kmow.
it Q. Does OCA have a person who functions as the (11 Q. Da you believe him to be 8 management of some

TR IR ST R S -
W00~ Dh o Lh b L3 BRI e

—

=]
[
=

12 regional manager for this area? 12 sort at OCA?

13 A I'm not aware of that, 13 A. He is in some type of management there, yes; 1
14 Q. You haven't met such a person? 14 am not sure what it is. Probably Dr, Bybee would be a
15 A. Not that I'm aware of, 15 better person to ask these questions of.

16 Q. Who are the people at OCA that you have dealt (16 Q. Surc, When did you meet with Carl Rosa?

17 with? 17 A. I don't know as [ ever met him, ] may have met

18 MR. HEARN: Objection, ambiguous as to whether |18 some of the people at their booths and he may have been
18 you mean he personally dealt with or Valley Dental dealt 19 there, I don't know.

20 with or Dr. Bybee has dealt with. So if you would just |20 Q. Did you talk to him on the phone?

21 clarify, are you asking who he has dealt with or - 21 A Yes EXHIBI"I’.....—'?'..

2 Q. Let's start with you personally. 22 Q. When did you do that? paga_idﬂ._k |
23 A By dealt with what do you mean? 23 A. It was April or May of this year.
24 Q. Met, talked to on the phone. 24 Q. And have you met Mike Cusmano in person?

25 A Dr. Lester. 25  A. Idon't believe so.

Page 30 - Page 33 BUCHANAN REPORTING SERVICE, PO BOX 4173
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing Affidavit of Scott J. Kaplan in Opposition
to Orthodontic Centers of Idaho, Inc.’s Motion to Quash on the following named persons on

the date indicated below by

O mailing with postage prepaid
O hand delivery
[l facsimile transmission

® overnight delivery

to said persons a true copy thereof, contained in a sealed envelope, addresscd to said persons at

his or her last-known addresses indicated below.

Gary L. Cooper

Ron Kerl

COOPER & LARSEN

151 North Third Avenue, Suitc 210
PO Box 4229

Pocatello, ID 83205-4229
Tclephone: (208) 235-1145
Fax: (208) 235-1182
garv@cooper-larsen.com
ron(@cooper-larsen.com
jim@coaper-larsen.com

Attormeys for Plaintift/Third-Party

Defendant Pocatello Dental Group, P.C.

Lowell N. Hawkes

LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, ID 83201

Telephone: (208) 235-1600

Fax: (208) 235-4200

hox@nicoh.com

Attorney for Third-Party Defendants

Dwight G. Romriell, Gregory Romriell,
Errol Ormond and Arnold Goodliffe

DATED: August 3, 2004.

CERTIFICATE OF SERVICE - 1
Portlnd3-1472228.1 0021 16400081

Richard A. Hearn
Stephen J. Muhonen
RACINE, OLSON, NYE,

BUDGE & BAILEY, CHARTERED
PO Box 1391/Center Plaza
Pocatello, ID 83204-1391
Telephone: (208) 232-6101
Fax: (208) 232-6109
rah@racinelaw.net
sim@racinelaw.net

Attorneys for Third-Party Defendant

Dr. Larry R. Misner, Jr., Dr. Emest
Sutton and Dr. Porter Sutton

(—

Scott J. Kaplan, Pro HaclVice
Attorneys for Dcfendant
InterDent Service Corporation

Third-Party Plaintiff



