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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO

POCATELLO DENTAL GROUP, B.C., an
Tduho professional corporation,

Plaintiff,

INTERDENT SERVICE CORPORATION, a
Washington corporation,

Defendant.

INTERDENT SERVICE CORPORATION, a
Washington corporation,

Third-Party Plaintiff,

(Case No. CV-03-450-E-LMB

DEFENDANT INTERDENT SERVICE
CORPORATION’S REPLY TO THIRD-
PARTY DEFENDANT MISNER'S
COUNTERCLAIMS
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POCATELLQ DENTAL GROUP, P.C,, an
Idaho professional corporation; DWIGHT G.
ROMRIELL, individually; LARRY R.
MISNER, JR., individually; PORTER
SUTTON, individually; ERNEST SUTTON,
individually; GREGORY ROMRIELL,
individually; ERROL ORMOND,
individually; and ARNOLD GOODLIFFE,
individually,

Third-Party Defendants.

For its reply to defendant Larry R. Misner, Jr.’s counterclaims, defendant/third-party
plainti{f InterDent Service Corporation (“*18C”) hereby admits, denies and alleges as follows:

1. ISC admits the allcgations in paragraph 1.

2. ISC admits the allegations in paragraph 2.

3. 1SC admits the allegations of paragraph 3.

4, In reply to paragraphs 4 and 5, ISC admits that it 1s the successor to GMS Dental
Group Management, Ine. (“*GMS”), which subsequently changed its name to Gentle Dental
Management, Tne. (“*GDMTI™), which was later merged with and into Gentle Dental Service
Corporation (“GDSC”). GDSC then changed its name to InterDent Service Corporation, which
aucceeded to all of GMS’s right, title and intercst in and to all of GMS’s assels. ISC further
admits that it has taken actions pursuani to the Management Agrecment.

5. In reply to paragraph 6, ISC admits that at relevant times, Misner was a
sharcholder of Pocatello Dental Group, P.C. (the “Group™). T18C lacks sufficient krnowledge lo
form a belicf as to whether Misner is still a sharcholder of the Group.

6. Tn reply to paragraph 7, ISC denies that Misner 18 currently an cmployee of the
Group. ISC admits the remaining allegations of paragraph 7.

7. 1SC admits the allcgations in paragraph 8.
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8. Tn reply to paragraph 9, TSC realleges its reply to paragraphs | through &.

9. In reply to paragraph 10, ISC statcs that in October 1996, Misner, in partial
consideration for the payment of $400,000 by ISC’s predecessor, signed a Noncompcte
Agreemenl. ISC denics the remaining allegations of paragraph 10.

10.  ISC denies the allegations in paragraph 11.

11.  Paragraph 12 states a legal conclusion to which no reply is required. To the
exlent a reply is required, 18C denies the allegations in paragraph 12.

12. Tn reply to paragraph 13, 18C reallcges its reply to paragraphs 1 through 13.

13. ISC denies the allegations in paragraphs 14 through 22

14.  In reply to paragraph 23, ISC realleges its reply to paragraphs 1 through 22,

15. 1SC denies the allegations of paragraphs 24 through 26.

16.  ISC denics that all of the matters alleged by Misner are triable to a jury.

17, ISC denies that Misner is entitled to the relicf requested in his prayer for relief,

AFFIRMATIVE DEFENSES
FIRST AFFIRMATIVE DEFENSE
Misner's counterclaims fail to state causes of action upon which relief may be granted on
any of Misner’s alleged claims for relict.
SECOND AFFIRMATIVE DEFENSE
Misner lacks standing.
THIRD AFFIRMATIVE DEFENSE
Misner's counterclaims are barred by the applicable statute of limitations.
FOURTH AFFIRMATIVE DEFENSE

Misner’s counterclaims arc barred by the doctrine of unclean hands.
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FIFTH AFFIRMATIVE DEFENSE
Misner has failed to adequalely mitigate ms damages, 1t any.
SIXTH AFFIRMATIVE DEFENSE
Misner and/or third parties acting for or binding Misner, including but not limited to
plaintilf, has waived, or is estopped from asserting, all claims sct forth m Misner's
counterclaims.
SEVENTH AFFIRMATIVE DEFENSE
Misner and/or third parties acting for or binding Misner, including but not limited 1o
plaintiff, has failed to satisfy certain contractual prerequisites.
EIGHTH AFFIRMATIVE DEFENSE
Misner’s claims are barred by his prior material breaches of the Management Agresment.
NINTH AFFIRMATIVE DEFENSE
Plaintiff and/or third parties acting for or binding Misner, including but not limited to
plaintif, has breached the covenant of good faith and fair dealing and interfered with and
frustrated ISC”s ability to perform duties and obligations under the Management Agrcement.
TENTH AFFIRMATIVE DEFENSE
Damages sustained by Misner, if any, are the result of independent, intervening and/or
superseding causes, including but not limited to acts and omissions of plaintiff, third-party
defendants or third parties.
ELEVENTH AFFIRMATIVE DEFENSE
Any breaches of the Management Agreement by 1SC were not breaches ol material terms

of the Management Agreement,
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TWELFTH AFFIRMATIVE DEFENSE
Misner’s claims are barred by the doctrine of res judicata, collateral cstoppel and 1ssue
preclusion.
THIRTEENTH AFFIRMATIVE DEFENSE
Misner’s claims are barred by the orders issued in [n re InterDent Services Corporation,
U.S. Bankruptcy Courl for the Central District of California, Case No. 03-13434.
FOURTEENTH AFFIRMATIVE DEFENSE
Misner’s claims arc barred by 11 U.S.C.A. § 1141.
FIFTEENTH AFFIRMATIVE DEFENSE
Misncr’s claims are barred by the doctrine of ratification.
SIXTEENTH AFFIRMATIVE DEFENSE
Misner’s claims are barred by the docirine of mutual mistake.
SEVENTEENTH AFFIRMATIVE DEFENSE
Mismner’s claims are barred by the doctrine of unilateral mistake.
EIGHTEENTH AFFIRMATIVE DEFENSE
Some or all of Misner's claims are barred by the doctrine of impossibility of performance
and/or frustration of purpose.
JURY DEMAND

1SC demands trial by jury on each and every issue so tnable.

PRAYER FOR RELIEF

WHEREFORE, TSC requcsts judgment against Misner and that
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Al Misner take nothing;
B. The Courl dismiss Misner’s countcrclaims in their cntirety;

C. ISC be awarded its costs, dishurscments, expenses and experl witncss fees
incurred in defending this lawsuit, including appropriate and rcasonable atlorncys’ fees, as
allowed by applicable law, including but not limited to Article 10.5 of the Management

Agreement, ldaho Code § 12-120 and Tdaho Code § 12-121;

D. For the relief requested in ISC’s third-party/counterclaims against Misncr; and
E. The Court shall award such other and further relicf as it deems just and proper.
DATED; March 19, 2004, STOEL RIVES [.LP

Frik F. Stidham, ISB #5483
G. Rey Reinhardt, ISB #6209
Scott J. Kaplan, pro hac vice

Attorneys for Defendant/Third-Party Plaintiff
InterDent Service Corporation
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CERTIFICATE OF SERVICE

T hereby certify that T served the foregoing Defendant InterDent Service Corporation’s

Reply to Third-Party Defendant Misner’s Counterclaims on the following named person(s)
on the date indicated below by

® mailing with postage prepad

[O hand delivery

O facsimile transmission

[l overnight delivery

to said person(s) a true copy thereof, contained in a sealed envelope, addressed to said person(s)
at his or her last-known address(es) indicated below.

Gary L. Cooper Richard A. Heam

Ron Kerl Stephen J. Muhonen

James P. Price RACINE, OLSON, NYE,

COQPER & LARSEN BUDGE & BAILEY, CHARTERED

151 North Third Avenue, Suile 210 PO Box 1391/Cenler Plaza

PO Box 4229 Pocatcllo, TD 83204-1391

Pocatelio, ID 83205-4229 Fax: (208) 232-6109

Fax: (208)235-1182 rah@racinelaw. net

gary@cooper-larsen.com sjm@racinelaw.net

ron(icooper-larsen.com

Jim{cooper-larsen.com Attorneys for Third-Party Defendant
Dr, Larry R, Misner, Jr., Dr. Emest

Attorneys for Plaintiff/ Third-Party Sutton and Dr. Porter Sutton

Defendant Pocatello Dental Group, P.C.

Lowecll N. Hawkes

LOWELL N. HAWKES, CHARTERED
1322 East Center

Pocatello, TD 83201

Fax: (208) 235-4200

hox@nicoh.com

Attomncy for Third-Party Defendants
Dwight G. Romuriell, Gregory Romnell,
Errol Ormond and Arnold Goodliflc

DATED: March 19, 2004, & W
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Scott J. Kaplan, Pro Hac Vice
Of Attorneys for Defendant/Third-Party Plaintif!
InietDent Scrvice Corporation
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