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Attormeys for Delendant/Third-Party Plaintiff
InterDent Service Corporalion

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO

POCATELLO DENTAL GROQUP, P.C., an
Idaho professional corporation,

Plammuff,
V.

INTERDENT SERVICE CORPORATION, a
Washington corporation,

Defendant.

INTERDENT SERVICE CORPORATION, a
Washington corporation,

Third-Party Plaintiff,

Y.

POCATELLQ DENTAL GROQUP, P.C., an

Case No. CV-(}3-450)-E-LMB

AFFIDAVIT OF KEVIN WEBB IN
SUPPORT OF DEFENDANT/THIRD-
PARTY PLAINTIFF’S MOTION FOR
TEMPORARY RESTRAINING ORDER
(Misner Noncompete)

AFFIDAVIT OF KEVIN WEBB IN SUPPORT OF DEFENDANT/THIRD-PARTY
PLAINTIFF'S MOTION FOR TEMPORARY RESTRAINING ORDER (MISNER

NONCOMPETE) - 1
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Idaho professional corporation; DWIGHT G.
ROMRIELL, individually; LARRY R.
MISNER, IR., individually; PORTER
SUTTON, individually, ERNEST SUTTON,
individually; GREGORY ROMRIELL,
individually; ERROL ORMOND,
individually; and ARNOLD GOODLIFFE,
individually,

Third-Party Defendants.

STATE OF WASHINGTON )

) 85,
County of Clark )
1. I am a Vice President, Operations, for defendant and third-parly plaintiff

InterDent Service Corporation (“ISC™) with responsibilities for ISC offices in the state of Idaho,
including the office it leases and manages for plaintiff Pocaiello Dental Group (“PDG™) located
at 4155 Yellowstone Avenne, Pocatello, Idaho 83202 (the “Pocatello Office™). Based upon these
responsibilities, 1 have personal knowledge of the matters stated herein.

2. Exhibit 1 is a copy of the Non-Compete Agreement (“Agreement”) that Larry
Misner, Jr. entered into with ISC’s predecessor. Among other things, Misner agreed that for a
two-ycar period post-termination, he would not compete with ISC within a 20-mile radius of
ISC’s facilitigs in Pocatello.

3. As of February 25, 2004, Misner resigned s employment with PDG’s practice
managed by ISC. On May 18, 2004, despitc assuranccs from Misner’s lawyer that he was not
practicing in Pocatello, we received a number of “Request for the Release of Dental Records”
forms that show the address for Misner’s new practice, “Kidds Dental,” as 716 Yellowstone
Avenue in Pocatello, Copies of these forms (with patient names redacted) are attached as
Exhibit 2. Working with Misner, according Lo the forms, is former PD(G dentist Larry Bybee

whom Misner apparently has recruited and hired in violation of the Agreement.

AFFIDAVIT OF KEVIN WEBB IN SUPPORT OF DEFENDANT/THIRD-PARTY
PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER (MISNER
NONCOMPETE) - 2
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4, Misner’s actions have caused considerable disruption at ISC’s Pocatello office. If
Misner is nol forced to honor his contractual obligations, it is likely that a number of other
dentists practicing at ISC’s Pocatello office would also leave to set up their own practices in
contravention of their respective noncompete agreements.  The shareholders dentists such as
Misner with noncompetes with ISC could hirc PDG employee dentists such as Bybee without
conscquences. We have requested that the remaining shareholder dentists in the Group provide
assurances that they will not violate their noncompete agreements. Such assuranccs have not
been reccived. If the shareholder dentists such as Misner are allowed to circumvent their
noncompete obligations, this would likely result in ISC’s having to close 1ts Pocatetlo office
and/or lay off some or all of the 89 employees in that office.

5. Exhibit 3 is a copy of a February 18, 2003 letter from Dr. Porter Sutton, a current
or former PD( shareholder and former PDG cmployee, to Misner in which Dr. Sutton discusses
the desirc of various dentists to breach their noncompete agreements. Dr. Sutton indicates that
this litigation and Misner’s cntire course of conduct throughout the parties’ dispute has been a
scheme by Misner to try to evade his noncompete obligations. Dr. Sutton himself has abided by
his Non-Compcte Agreement since leaving PDG.

6. Exhibit 4 shows that Misncr received $400,000 in cash in connection with ISC’s
predecessor’s acquisition of PDG in 1996.
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7. There are ar least 20 other dentists serving the Pocatello, Idaho region describing

themselves in the Qwest Yellow Pages as praviding care to families and children.

3. We just discovered in the Yellow Book (Yellow Pages) for Idaho Falls and

Pocatello an ad for Drs, Misner and Bybee operating under the name Kidds Dental. My office

contacted the publication and was informed that this book closed for advertising on or ahout

Mareh 15, 2004,

-
i r— a
avin Webg

SUBSCRIBED AND SWORN to before me this __| a¥~day of June, 2004.

awriiiing, g@;ﬂghd QLY Y\.\/V\Dﬂ.)
ey,

\\NEN)'Q; Notary Pubtit %Was]nngmn

E "’31 20h
A.S\r‘\ \“‘

"""mmm\“‘
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this M_Z(day of June, 2004, I caused to be served a true
copy of the foregoing AFFIDAVIT OF KEVIN WEBB IN SUPPORT
DEFENDANT/THIRD-PARTY PLAINTIFF’S MOTION FOR TEMPORARY
RESTRAINING ORDER (MISNER NONCOMPETE) upon the following:

Ron Kerl

James P. Price

COOPER & LARSEN

151 N. 3rd Avenue, Ste. 210

PO Box 4229

Pocatello, ID 83205-4229

Phone: (208) 235-1145

Fax: (208) 235-1182

Attorneys for Pocatello Dental Group

Lowcll N. Hawkes

Law Office of Lowell N. Hawkes, Chtd.

1322 East Center

Pocatello, ID 83201

Phone: (208) 235-1600

Fax: (208) 235-4200

Attorney for Dwight Romriell, Grey
Romwriell, Errol Grmond and Armold
Goodliffe

Richard A. Hearn

Racine Olson Nye Budge & Bailey,
Chtd.

201 E. Center

P.O. Box 1391

Pocatello, ID 83704-1391

Phone (208) 232-6101

Fax (208) 232-6109

Attorney for Larry Misner, Porter Sutton

and Ernest Sutton

DATED: this ‘day of June, 2004.

[ ] ViaU.5. Mail

[ ] ViaFacsimile

[ +"Via Overnight Mail
[ ] Via Hand Delivery

[ 1 ViaU.S, Mail

[ ] ViaFacsimile

[ 4+Via Overnight Mail
[ ] Via Hand Delivery

[ 1 ViaU.S. Mail

[ ] ViaFacsimile
[~1T"Via Ovemight Mail
[ ] ViaHand Delivery

e

G Rey Reinhardt
Attorneys for Defendant




NON-C TE AGREEMENT .

THIS NON-COMPETE AGREEMENT (this "Agreement”) is made as of
October 11, 1996 by and between GMS DENTAL GROUP MANAGEMENT, INC.,

a Delaware corporation ("Company Sub*), and L. R. MISNER, JR.., DMD

("Mamber") .
RECITALS:

A. Member is currently a member of Pocatello Dental Group
P.L.L.C., an TIdaho professional limited liability company
("Acquired Co"). -

B. Company Sub is a wholly owned subsidiary of GMS Dental
Group, Inc., a Delaware corporation (the *Company"”)}.

C. Member, together with his spouse, owns 14.285 parcent of
the issued and cutstanding membership interests of Acguired Co.

D. The Company has entered into an Agreement and Plan of
Reorganization dated as of October 11, 19%6 with Acquired Co, all
of the members of Acquired Co and Idaho Dental Group, PA, an Idaha
professional corporation ("Group') pursuant to which Acquired Co
shall ke merged (the "Merger") with and into Company (the "Merger
Agreement”™). A condition te the Company’s obligation to effect
the Merger is the execution by the Member of a non-compete
agreement with Company Sub effective as of the consummation of the
Merger (the "Effective Time*). .

E. Member and Group have entered into an employment
agreasment ("Employment Agreement®) affective as of the Effective
Time,

F. The parties desire to provide for the terms of the non-
competition by Member with Company Sub ({including all of its
affiliates) after the Effective Time pursuant to the terms and
conditions hereinafter sat forth.

NOW, THEREFORE, the parties hereto agree as follows:

1. Term. Subject to and in consideration of the consumma-
tion ¢of the Merger Agreement and the transactions contemplated
thereby, Company Sub and Member hereby snter inte this Agreement
commenging at the Effective Time. The term of this Agreement
shall be the greater of (a) three (3) years from the Effective
Time, and (b) two (2) years from the date of termination of
Member ‘s employment with Group for cause or by Provider; provided,
that this Agreement shall expire at the expiration of the term of
the Employment Agreement; and provided, further, that if Group,
with the consent of the Joint. Operations Committee of Group,
terminates the Member’s employment with Group without cause (as
described in the Employment Agreement), then this Agreement shall
expire at the date of termination of Member’s emp L oyment.
Notwithstanding the foregoing, in the event that prier to the

12342622
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third anniversary of the Effective Time the Company Sub terminates
that certain Dental Group Management Agreement of even date
herewith between Company Sub and Idaho Dental Group, P.A., and
neicher of the Company, any of its affiliates nor any enticy
managed by the Company or an affiliate thereof has a Dental
Business in the Non-Compete Araa, thig Agreement shall terminate.

2. Agrgement Not to Com £. The parties agree that Member
has acquired during the course of Member's significant ownership
interest of Acquired Co and shall acquire during the course of
Member's continued employment with Group valuable trade secrets
possessed by Acquired Co and Group. It is acknowledged and agreed
that such trade secrets have been developed at great expense to
Acquired Co, and the Company would not enter into the Merger
Agreement unless the Company is assured that all such information
will be used for the exclusive benefit of the Company, Company Sub
and Acquired Co. 1In recognition therecf, the parties agree that
during the course of Member's employment with Group and following
termination of his employment with Group and for the term of thiz
Agreement, Member shall not serve as an employee, independent
contractor, consultant or otherwise, directly or  indirectly,
perform services for a person or entity or own or operata any
entity engaged in the business of providing the professional
services of dentistry, providing dental benefits or dental care or
providing management services to businesses providing dental
benefits or dental care (a "Dental Business"), within a twenty
mile radius of the location of the facilities set forth on
Schedule A hereto (the "NMon-Compete Area“"), For purposes of this
Agreement, (a) passive ownership of less than 2% of the cutstand-
ing securities of a Dental Business and (b) teaching at a dental
hygiene school shall not constiturae a vigolation of this Agreemant.
It is agreed by the parties hereto that the restrictions set forth
in this Section 2 are reasonable and necessary te protect the
confidentiality of the trade Secrets, and other confidential
information concerning the Company, Company Sub and/or Acquired
Co. . ‘

Member further agrees that during the term of this Agreement
he shall not, directly or indirectly, (a) solicit in any way on
behalf of himself or in conjunction with others any patienrt,
client, provider or customer being or having been solicited by
Company Sub, Ac¢quired Co, Group or any subsidiary, affiliata or
sugcessor in interest to Company Sub, Acquired Co or Group for the
purpose of providing dental benefits or dental care either
directly or indirectly, (b) solicit in any way or make offers of
employment to, on behalf of himself or in conjunction with others,
mymﬁmemdeWCmmwsm,MwhﬂCmewormy
subsidiary or affiliate of Company Sub, Acquired Co or Group.

In the event the provisions of this Section 2 should ever be
adjudicated by a court of competent jurisdiction to exceed tha
time or geographie or other limitations permitted by applicable
law, then such provisions shall be deemed reformed to the maximum
time or geographic or other limitations permitted by applicable
law, as determined by such court in such action.

123428332
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Member agrees that the remedy at law for any breach of such
covenant or of the related covenants set forth herein would be
inadequate, and that therefor the Company, Company Sub or any
other person entitled to enforce such covenants shall be entitled
to injunctive relief thereon in addition to its rights to monetary
damages.

3. Proprietary Information.

(a) Member acknowledges that Company Sub retains the
exclusive ownership of any proprietary information that was or
will be obtained by Member from Company Sub, Acquired Co or Group
during his employment with Group or other prior relationship with
Company Sub, Acguired Co or Group. "Proprietary Information"®
includes all information and any idea which a reasonable person
would bhelieve is confidential, in whatever form, tangible or
intangible, pertaining in any manner to the business of Company
Sub, Acquired Co or any subsidiary or affiliate of Company Sub,
Acquired Co or Group, unless (i) the information is or becomes
publicly known through lawful means, (ii) the information was
rightfully in Member's possession or part of his general knowledge
prior to his tenure with Acquired Co or Group or (iii) the
information is subsequently disclosed to Member by a third party
without breach of this Agreement and without restriction on its
use. Member agrees to hold all Proprietary Information in
confidence and not to directly or indirectly disclose, use, copy,
puhlisp, summarize or remove from Group’'s premises any Proprietary
Information, except (i) during the term of his employment with
Group,, to the extent necessary to carry out his responsibilities
under the Employment Agreement or (ii) as specifically authorized
in writing by Company Sub.

{b) All. writing or works, including but not limited to
training materials, practice guides, prac¢tice development aids,
methodologies, ©books, marketing opropesals and brochures,
pamphlets, systems, computer programs, operation instructions, and
all other deocumentation, techniques, or methods created or
conceived by the Member during the term of the Employment
Agreement and related to the specific performance of Member's
duties to Group, Company Sub or any affiliate or subsidiary of
either Group or Company Sub, and any and all intellectual property
right therein, shall at all times become and remain the exclusive
property of Company Sub, provided, however, that this Agreement
dees not require assignment of an invention which qualifies fully
for protection under applicable state law in the state in which
Member has his permanent residence. Member shall, upon request by
Company Sub, execute any documents necessary to give effect to the
terms of thia Section 3.

{c} In the event of termination of Member’s employment with
Group for any reascn, Member shall return, or cause to be
returned, to Company Sub any and all of Company Sub’s property,
including but not limited to the above-listed property and
property which is in Member’'s control or possession at such time.

12342622
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4 Successors and Assigns. This Agreement shall be binding

upon and shall inure to the benefit of the parties hereto, their
respective heirs, successors and permitted assigns.

5. Entire Agreement. This Agreement and the Employment
Agreement sets forth the entire agreement between the parties with

respect to the subject matter hereof and may be amended only by an
agreement in writing signed by the party against whom enforcement
of any amendment is sought.

6. Noticeg. All notices and demands provided for by this
Agreement shall be in writing and (unless otherwise specifically
provided herein) shall be deemed to have been given when mailed by
first class mail enclosed in a registered or certified post-paid
envelope addressed to the address of the parties written below or
to such changed address as such party may have fixed by notice;
provided, however, that any notice of change of address shall be
effective only upon receipt.

7. Governing Law. This Agreement and its validity,
construction and performance shall be governed in all respects by
the internal lawa of tha State of Idaho without giving effaect to
principles of conflict of laws. .

12342822
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8. Severabjlitcy. If any term, provision, covenant or
restriction of this Agreement is held by a court to be invalid,
void or unenforceable, the remainder of the terms, provisions,
covenants and rastrictions of this Agreement shall remain in full
force and effect,.

IN WITNESS WHEREOF, the parties heret¢ have executed this
Agreement as of the day first above written.

GMS D GROUP

By:

G adler,
Address: GMS Dental Group Management, Inc.
180 North Riverview Drive, Suite 255
Anaheim, Hills, CA 92808
Attn: Grant M. Sadler
Telephione: 714-958-0587

MEMEER

. R. Mign Jr.,

Address: Eio % ;4 ;.J/y,
o Ca i
Teleaphone: ol 8= gy &= pog o

113426332

Exhibit 1
Page S of (o




SCHEDULE A
GROUP DENTAL FACILITIES
{ ILAHO)
POCATELLO -
Pocatello, Idaho
LAVA -
Mo CAMMON -
KETCHUM -
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18 February, 2003
. matf

I am writing to clarify my position in relation to the agenda item for the 24 Feb PC meeting, #1
“Legal questions addressed over the last year.”

I do not believe that Interdent has been guilty of “materially breaching” our employment
SgTeBEATs Ty The TAmagement SETeemment betweon THerdent S e PC. Thiove avion Somt the
other dentists In the group, to seek Malvidial counse] and act on that coungel 11 they think thers has been a
“material breach” between Interdent a Emselves.

I do not think there is any benefit to be gained by pursuing it as a group and especially as a PC,

I have expressed this opinion everytime it has been introduced in any meeting. I don't agree with
the interpretation Dwight and others have expreased in relation to the responsibility of the PC to “manage”
and control the affairs of Pocetello Dental Group,

Interdent has not engaged in the practice of dentisry 1 know that some think Interdent has not
ordered supplies and equipment in a timely manner, but that is a matter of inconvenience and not engaging
in the practice of dentistry. The PC has had and does have the sole responsibility to provide dentistry.

] L think the only argument anyone may have with Interdent is that if they have hreached thej
management agreement, the “covenants not io compete” may not be enforceable. I dg pot think they have,
breached their agreement with the PC, T am not willing to spend money or time tying to prove a breach so
that I can practice m Focataﬂo, ‘dependent of the Pocatello Dental z'froup. I§; anyone doess, it ghuula e on

an individual basiz and nof the PL.,

I have been unheppy enough with the way things are going here, that I have investigated the
‘possibility of moving to a place outside the 20 mile limit for two years and then retum to Pocatello, I will
continue to work as a dentist at Pocateilo Dental Group until my contract is complete and then practice with
one of my sons in Pocatello. \

I think D'wight has a wonderful opportunity to practice in Pocatello away from the Pocatello
Dental Group. He has expressed his unhappiness with Interdent on a nurnber of occasions and even written
letters to the company expressing hiz discontent. Why would he argue with their stance that he not work
lxere anymore? ‘

I do not want to come to a meeting of the PC and discuss these issues in an emotional and
unproductive way. So I will let this letter be my notice that I will nat attend the PC meeting on Monday,

I have read in preat detail, the letter from Mr. Cooper and I think he verifies my position, that the
only thing we can hope to gain by pursuing this course is to break our covenants not to compete. 'We are
net going to change the way Interdent, Kevin and Dag manage the Pocatello Dental Group, So!am not
willing to pursue it further.

Please don't obligate me financially or in any other way. Iam not willing to express my opinion
nor my discontent to any other attotney or person, I have consulted my own legal counsel and feel
comfortable in my position, even though it may not be popular with most of the doctors,

I do not agree with the direction you are pursuing. There are other issues and problems that could
be addressed that would be mote productive and help us accomplish our mission as dentists,

As president of the PC, you have signed, without input fiom anyone else in the PC, contracts,
Interdent has negotiated with individual dentists. I think you should sign the termination letter for Dwight
and give him the opportunity lo practice in Pocatello away from Pocatello Dental Groyp, I can’t think of
any valid reason why you would not sign this letter. You are the president of the PC. Why put him in the
position of kaving to spend time o : i 1 idate o1 whatever are i
coomplish?

One more item, Russ, is that as a specialist, Mr. Cooper thinks you could get out of your covenant
hot to compete, but the rest of us, probably cannot, Dwight has the opportunity to escape the covenant not
to compete, what else are we going to accomplish by arguing or pursuing this any further?

Russ,

Porter

Ce: Emie, Errol, Dwight, Greg, Jay, Dan
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EXHTBIT A
Parcantage
Limited
| Limbility
— Compaiy :

Name of Membar g Intarast. Cash 8tock Total
David P. Sutten 14,285 5 216,000} % 184,000 ] $ 400,000
Dwight G. Romriell 14,285 400, 00 0 400,000
Gragory E. Romriell 14,285 32,000 368,000 400,000
Errol K, Ormond 14.285 216,000 184,000 400,000
Arnold J. Goodliffe 14.285 140, 000 60,000 200,000

{7.142
Eccniomie
Intarest)
Goodliffa CRT(1) {7.142 200, 000 a 200,000
Economic : ‘
Intarest)
Ermest P. Sutton 14.285 216,000 184,000 400,000
L. R. Mianer, Jr, 14.285 400,000 0 400,000
Total 100.000% $1,820,000 ] & 980,000 52,800,000
(1) Pursuant to Letter of Instruction from Dr. Goodliffe.
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