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POCATELLO DENTAL GROUP, P.C., an )

idaho professional corporation, )
)

Plaintiff, )

}

V. )

)

INTERDENT SERVICE CORPORATION,)
a Washington corpotation, )
)

Defendant. )

_)

INTERDENT SERVICE CORPORATION,)
a Washington corporation, )
)

Counterclaimant, }

)

V8. )

)

POCATELLO DENTAL Group, P.C.,an )
Idaho professional corporation; DWIGHT )
G. ROMRIELL, individually; LARRY R. )
MISNER, JR., individually; PORTER )
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SUTTON, individually; ERNEST )
SUTTON, individually; GREGORY )
ROMRIELL, individually; ERROL )
ORMOND, individually; and ARNOLD )
GOODLIFEE, individually,

Counterdefendants.

LARRY R. MISNER, IR, individually,
Counterclaimant,

V5.

INTERDENT SERVICE CORPORATION,)
a Washington corporation, }

Counterdefendant.

)
)
)
)
)
LARRY R. MISNER, IR., individually, )
)
Crossclaimant, )

}

V3. )
)

)

POCATELLQ DENTAL GROUP, P.C., an
Idaho professional corporation,

)
)
Crossdefendant. )
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INTRODUCTION

Defendant and Counterclaimant Interdent Service Corporation (“ISC”) pursuant to Rule 13(a)
of the Fedcral Rules of Civil Procedure brought a Counterclaim against Plaintiff and
Counterdefendant Pocatello Dental Group, P.C. (*Group™) and, in its Sixth and Seventh Claims for
Relicf, added individuals including L.R. Misncr, Jr. (“Misner™) as Countcrdefendants parsuant to
Rule 13(h) of the Federal Rules of Civil Procedurc'. Pursuant to Rule 12(b)(6) of the Federal Rules
of Civil Procedure, Counterdefendant Misner through his counsel of record seeks dismissal of ISC’s
Sixth and Seventh Claims for Relicf against him on the following grounds: (1) 18C’s failure to plcad
with the particularity required by Rule 9(b} of the Federal Rules of Civil Procedurc; (2) 18C’s
allegations neither state a claim for “fraud in the inducement ™ nor any other claim upon which relief
may be granted, and (3) 18C’s claims as pled are barred by the applicable statute of limitations .

COUNTERCLAIM AGAINST COUNTERDEFENDANT-MISNER

Counterdefendant Misner is named only in the Sixth and Seventh Claims for Relief in
18C"s counterclaim. 1SC’s Sixth Claim for Relief for fraud in the inducement’ is against
Counterdefendant Group and individual Counterdefendants L.R. Misner, Jr., Porter Sutton, Emest
Sutton, Gregory Romriell, Dwight Romriel], Errol Ormond and Arnold Goodliffe. 18C’s Seventh

Claim for Relief entitled “Alternative Claim for Rescission and Restitution™ is against the

! ISC has made no change to the allegations contained in either its Sixth or Seventh
Claim for Relief contained in its proposed Amended and Supplemental Answer, Counterclaims
and Third-Party Complaint now pending before this Court.

2 18C’s Sixth Claim for Relief'is found in 94 90-97 of ISC’s Answer and Counterclaims.

Y 1SCs Seventh Claim for Relicf is found in T 98-100 of ISC’s Answer and
Counterclams.
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identical Counterdcfendants as its Sixth Claim for Relief,

The individual Counterdefendants, including Counterdefendant Misner, werc sharsholders
in the Group in October of 1996 when the predecessors of both the Group and ISC allegedly
entered into a written management agrecment (“Management Agreement”) whercby ISC claims
to have acquired certain contractual rights with respect to the Group. Although Counterdefendant
Misner continues as a shareholder in the Group, be provides dental services to patients solely as
an employee of the Group pursuant to an employment agrcement (“Employment Agreement”)
with the Group. Counterdefendant Misner is not a party to the existing Management Agreement
allegedly between 1SC and the Group and Counterclaimant ISC 1s pot a party to the existing
Employment Agreement between the Group and Misner.

A, Sixth Claim for Relief

Counterclaimant ISC claims that it was “fraudulently induced” to enter into the
Management Agrecment with Group, not only by Counterdefendant Group, but also, by each of
the individual Counterdefendants including Misner. ISC Answer and Counterclaims, 791. I5C
further claims that “the Management Agreement was a material part of the consideration for
which ISC paid Counterdefendants $2.8 million™. Id.

ISC then claims that it “relied upon representations by Group, including representations by
[all the individual Counterdefendants including Misner] regarding their willinigness and ability to
abide hy the terms in the Management Agreement, including Article 5.2". ISC Answer and

Counterclaims, 7 92. ISC also claims that it “relied upon Group’s concealment of its intent not to

4 The Management Agreement is attached as Exhibit 1 to ISC’s Answer, and
Counterclaims. See paragraph 15 of ISC”s Answer and Counterclaims
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abide by Article 5.2.” Id.

1SC then claims that “Article 5.2 is a material term of the Management Agreement” and 1ts
absence “would materially and adversely frustrate the parties’ essential objectives as expressed in
the Management Agtcement.”  ISC Answer and Counterclaims, Y 93.

Then, “[b]ased upon information and belicf?, ISC claims all Counterdefendants including
Misner “never intended to honor their agrcement in, or ahide by the terms of, article 5.2.” 18C
Answer and Counterclaims, ¥ 94.

ISC claims to have “suffered detriment as a proximate result of its reliance on the
representations and concealment of facts” by Counterdefendants including Misner, ISC Answer
and Counterclaims, 4 95. ISC claims it would not have entered into the Management Agreement
«yut for the misrepresentations and concealment of material facts” by Counterdefendants
including Misner. ISC Answer and Counterclaims, ¥ 96. Finally, Counterclaimant ISC claims to
have “becn damaged in an amount in excess of $2.8 million plus prejudgment interests” as a
“direct and proximate result” of Counterdefendants’ frand. ISC Answer and Counterclaims, Y 97.

B. Seventh Claim for Relief

In its Seventh Claim for Relief subtitled “Alternative Claim for Rescission and
Restitution™, Counterclaimant ISC begins by repcating its allegation contained in paragraph 91
above that the “terms of the Management Agrecment was 4 material part of the consideration for
which it paid [Counterdefedents] $2.8 million”. ISC Answer and Counterclaims, ¥ 99.

Next, Counterclaimant ISC “expressly denies that any term of the Managemcnt
Agreement is illegal ot unenforceable.” But, ISC then claims that it “is entitled to rescind the

Management Agreement and to restitution of the $2.8 million it paid [Counterdefendants
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including Misner] plus prejudgment interest” “if this Court determines that “[Article] 5.2 or any
other material term of the Management Agreement 1 illegal or unenforceable™. £8C Answer and

Counterclaims, ¥ 100,

ARGUMENT
“When an entire complaint, or an entire claim withim a complaint, is grounded in fraud and
its allegations fail to satisfy the heightencd pleading requirements of Rule 9(b), a district court
may dismiss the complaint or claim™. Vess v. Ciba-Geigy Corp. USA, 317 F.3d 1097, 1 107 (9th.

Cir. 2003). “A motion to dismiss a complaint ‘grounded in fraud” under Rulc 9(b) for failure to

plead with particularity 1s the functional equivalent of a motion fo dismiss under Rule 12(b)(6) for
fajlure to state a claim.” Id.

Rule 9(b) demands that, when averments of fraud arc made, the circumstances
constituting the alleged fraud “be ‘specific enough to give defendants notice of the
particular misconduct . . . . so that they can defend against the charge and not just
deny that they bave done anything wrong.’” Averments of fraud must be
accompanied by “who, what, when, where and how” of the misconduct charged.
“[A] plaintiff must set forth more than the neutral facts necessary to identify the
transaction. The plaintiff must set forth what is false or misleading about a
statement, and why it is false”.

Vess, 317 F.3d at 1100 (citations omitted) (italics in original).

In deciding a Rule 12(b)(6) motion “[a]ll allegations of material fact made in the

5 Presumably, 15C’s “Alternative Claim for Rescission and Restitution” proposes the
remedy of rescission and restitution as an alternative rclief to tort damages for ISC’s Sixth Claim
for Relief alleging fraud in the inducement. While Counterdefendant Misner recognizes that the
remedy of Tescission and restitution may also be granted based upon a finding of mutual mistake,
ISC’s pleadings make no reference to this legal theory. Theretore, dismissal of I8C’s Sixth
Claim for Relicf should entail dismissal of ISC’s Seventh Claim for Relief against Misner.
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complaint are taken as true and construcd in the light most favorable to the plaintiff. A complaint
should not be dismissed unless it appears beyond doubt that the plaintiff cannot prove any set of
facts in support of the claim that would entitle him or her to relief”. No. 84 Employer-Teamster
Joint Council Pension Trust Fund v. American West Holding Corp., 320 F.3d 920, 931 (9th. Cir,
2003) (citations omitied). However, in deciding Rule 12(b)(6) motions, courts “do not accept any
unreasonable inferences or assume the truth of legal conclusions cast in the form of factual
allegations.” feto v. Glock, Tnc., 349 F.3d 1191, 1200 (Sth. Cir. 2003) (citing Western Mining
Council v. Watr, 643 F.2d 618, 624 (9th. Cir. 1981)).

“Allcgations of fraud based upon information and belief usually do not satisfy the degree
of particularity required under Rule 9(b).” Wool v. Tandem Computers Incorporated, 818 F.2d
1433, (9th. Cir. 1987) (citations omitted). Although this rule pertaining to pleading fraud based
upon “information and belicf” may be relaxed as to matters “peculiarly in the opposing party’s
knowledge”, the allegation based upon information and belief should be accompanied by a
“statement of the facts upon which the belief 1s founded”. 7d.

A, ISC’s Fraud Claims Against Misner Fail to Meet the Pleading Requirements of Rule
9(b) of the Federal Rules of Civil Procedure.

“In all averments of fraud or mistake, the circumstances constituting fraud or mistake shall
be stated with particularity. Malice, inteni, knowledge, and other conditions of mind of a person
may be averred generally.” Rule 9(b), Federal Rules of Civil Procedure (“FRCP”). F ailure to
plead with the particularity required by Rule 9(b) renders the pleading vulnerable to a Rule
12(b)(6) motion to dismiss for failure to state a claim. Shapiro v. Miami Oil Producers’ Inc. 54

FRD 234 (D. Mass. 1979). Furthermore, “conclusory allegations or legal conclusions
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masquerading as factual conclusions will not suffice to prevent dismissal under Rule 12(b){6).”
ABC Arbitrage Plaintiffs Group v. Tchuruk, 291 F.3d 336, 348 (5th. Cir. 2002).

Counterclaimant ISC’s stated claims against Counterdefendant Miszner, i.e., [SC’s Sixth
and Seventh Claims for Relief, must be dismissed pursuant to Rule 9(b) duc to ISC’s failure to
“gpeeify such facts as the times, places, benefits received, and other dctails of the allcged
fraudulent activity” in their Counterclaim. Newubronner v. Milken, 6 F.3d 666, 672 {9th. Cir.
1993) (citing Semegen v. Weidner, 780 F.2d 727, 731 (9th. Cir. 1985)). “[M]erc conclusory
allegations of fraud are insufficient”. Moore v. Kayport Package Express, Inc., 885 F.2d 531 (9th.
Cir. 1989) (citing Wool v. Tandem Computers, Inc., 818 F.2d 1433, 1439 (9th. Cir. 1989)).

ISC has alleged no more particularity concerning the content of the alleged fraudulent
representations than that, “[w]hen entering the Management Agreement, ISC relied upon
representations by Group, including representations by L.R. Misner, Porter Sutton, Emnest Sutton,
Gregory Romriell, Errol Ormond, and Arnold Goodliffe regarding their willingness and ability to
abide by the terms in the Management Agreement, including Article 5.2". ISC Answer and
Counterclaims, 1 92. But, where there are multiple defendants, plaintiff must plead fraud with
particularity as to each defendant. OId Republic Ins. Co. V. Hansa World Cargo Serv., Inc., 170
FRD 361, 374 (S.D.N.Y. 1997) (citing Nobie v. Great Brand of Europe, Inc., 949 F. Supp.183
(S.D.N.Y. 1996)). Not only does ISC fail to make its allegations with particularity as to cach
Counterdefendant, ISC fails to allcge what “representation” any Counterdefendant made
“vegarding their willingness and ability”, whether that “representation” was truc or false at the
time allegedly made, whether that “representation” concemned a present or future event or when,

where and to whom it was allegedly made.
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From 18C’s pleadings, it s not even clear whether 18C is alleging that these individual
Counterdefendants made any representations 1n their individual capacity, as opposed to
represcntations made in their corporate capacity, “regarding their willingness and ability to abide
by the terms of the Management Agreement”. ISC Answer and Counterclaims, § 92. 1SC does
not appeat to claim that the individual Counterdefendants are parties to the Management
Agrecment between 1SC and Group. Inits Counterclaim, 1SC does not attempt (o state a claim for
breach of contract against any of the individual Counterdefendants. 1$C’s Counterclaim offers
o rationale for why any of the Counterdefendants would be making representations to ISC
concerning the Management Agreement in their individual capacity or why ISC would be relying
on any such alleged representation made by an individual Counterdefendant unless that
representation was made by that Counterdefendant as an agent of the Group.

Because a “corporate officer may only be held liable for fraud if s/be participates in 1t o
has actual knowledge of it . .. [1SC] must allege facts, with particularity, which demonstrates
[Misner’s] participation in the fraud or actual knowledge of the fraud”. Camper's World
International, Inc. v. Perry Lllis International, Inc., 2002 U5, Dist. LEXIS 14909 *11 (S.DNY.
2002) (citing Cohen v. Koenig, 25 F.3d 1168, 1173 (2nd. Cir. 1994)). 1SC has not even alleged
that Misner was a “corporate officer” in 1996 at the time when he is alleged to have made the
fraudulent representation. Because 1SC has failed to make such allegations with particulatity,
Counterdefendant Misner should be dismissed from 18C’s fraud based claims under Rule 9(b) of

the FRCP.
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The 1daho Supreme Court has held that “a cause of action for fraud [may be pled] using
circumstantial evidence to show intent to defraud. . . . Once the plaintiff establishes by
circumstantial evidence an inference that the defendant harbored actual intent to defraud, the
burden of coming forward with rebuttal evidence shifts to the defendant.” DBSIIRI Vv, Fred 1.
Bender, Philip A. McLennan, Bender and Bender, 130 1daho 796, 807, 948 P.2d 151, 162 (1997).
Although “intent” need not be pled with particularity under Rule 9(b}, it must at Icast be pled

LRy

gencrally. The question regarding ISC’s pleading of Countcrdefendants’ “intent” may be stated as
whether 1SC”s Counterclaim against Misner alleges sufficient facts to support “an infercnce that
[he] harbored actual intent to defraud” so that “the burden of coming forward with rebuttal
evidence” should shift to Misner. 1SC’s conclusory allegations contained in Paragraph 94 based
solely upon “information and belief” falls far short of the mark.

“A plaintiff will not survive a Rule 9(b) motion to dismiss on the pleadings by simply
allcging that a defendant had fraudulent intent. In order 1o adequately plead scienter, a plaintiff
must set forth specific facts to support an inference of fraud.” Lovelace v. Software Spectrum,
Inc., 78 F.3d 1015, 1018 (5th. Cir. 1996) (citing Tuchman v. DSC Communicalions Corp., 14 F.3d
1061, 1068 (5th. Cir. 1994)). The Second Circuil “has stated that “we must not take the relaxation
of Rule 9(b)’s specificity requirement regarding condition of mind for a *license to base fraud
claims on speculation and conclusory allegations’ . . . Accordingly we have held that *plaintiffs
must allege facts that give rise to a strong inference of fraudulent intent”.” Chill v. GE, 101 F.3d
263, 267 (2nd. Cir. 1996) (quoting Acito v. Imcerna Group, Inc., 47 F.3d 47, 52 (2nd. Cir. 1995)).

ISC claims “[bJased upon information and belief” that the Group and individual

Counterdefendants including Misner “ncver intended to honor their agreement in, or abide by the
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terms of Article 5.2" in the Management Agreement. ISC Answer and Counterclaims, ¥ 94.
“Even where allegations arc based upon information and belief, supporting facts on which the
belief is founded must be set forth in the complaint. And this holds true ‘even when the fraud
relates to matters peculiarly within the knowledge of the opposing party.”” Hayduk v. Lanna, 775
F.2d 441 (1st. Cir. 1985) (citations omitted). 1SC pleads no facts as to Misner or any other

individual Counterdefendant in its Counterclaim giving rise to an inference of fraud.

B. ISC’s Allegations Fail to State a Claim for Fraud in the Inducement or Any Other
Claim Against Misner Upon Which Relief Can Be Granted.

The Counterdefendants including Misner as individuals are not parties to the Management
Agreement and therefore would have no agreement with ISC to “honor” or “abide by the terms of
Article 5.2". ISC Answer and Counterclaims, | 94. 18C claims that (1) the Group breached
Article 3.2 of the Management Agreement at Paragraph 65, (2) “concealed its intent not to abide
by Article 5.2" from 1SC at Paragraph 92 and (3) “never intended 1o honor [the Group’s]
agreement in, or abide by the terms of, Article 5.2" in Paragraph 94 of 1SC’s Counterclaim.
Assuming for argument sake that ISC’s allegations underlying its claim against the Group state a
valid claim against the Group, those allegations against the Group stand in sharp contrast to the
allegations against Misner as an individual. Because Misner is not allcged to be a party to the
Management Agreement, Misner cannot be alleged to have (1) breached Article 5.2 of the
Management Agreement, (2) concealed his intent to breach Article 5.2 or (3) to have never
intended to comply with Article 5.2.

Either I3C 15 attempting to state a “fraud in the inducement” claim against

Counterdefendant Misner as (1) an individual, (2} the Group’s agent or (3) both as an individual
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and the Group’s agent. Regardless of ISC’s intended legal theory, Misner must be dismissed
pursuant 10 Rule 12(b)(6) of the F RCP in that 1SC has failed to state any claim against him. If
Misner was acting as an individual in making the alleged fraudulent representations, 1SC has not
alleged any facts suggesting how it could have been harmed by Misner’s representations not
involving the Group. If, on the other hand, ISC contcnds that Misner was acting as the Group’s
agent in 1996 when the alleged fraudulent inducement occurred, ISC has failed Lo allege any facts
supporting their Misner as agent theory and the Management Agreement attached to their
Counterclaim as Exhibit 1 shows it to have been signed by another Counterdefendant as the
Group's president.

The Management Agrecment between the predevessors of 18C and the Group was
exccuted on October 11, 1996, ISC’s Counterclaim against the Group and individual
Counterdefendants including Misner was filed morc than seven years Jatcr on or about Novernber
6, 2003. ISC Answer and Counterclaims, % 14. 1SC has attempted to circumvent the rule that
promiscs or statements relating to future events will not support an action for fraud by pleading
“[b]ased upon information and belief” that Counterdefendants cxplicitly including Misner “never
intended to honor their agreement in, or abide by the terms of, Article 5.2, ISC Answer and
Counterclaims, Y 94.

Tdaho has adopted the majority rule that a misstatement of present intention can form the
hasis for a fraud claim. “All but a few courts regard a misstatement of a present intention as a
misrepresentation of a material fact; and a promise made without the intent to perform it is held to
be sufficient basis for an action of deceit, or for restitution or other equitable relief.” Mitehell,

120 1daho at 844, 820 P.2d at 713 (guoting W. Prosscr & W. Keeton, Prosser and Keeton on the
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Law of Torts, § 109 pp. 762-65 (5th. Ed. 1984)). But, in its Counterclaim against Misner, ISC
attempts to ground its fraud in the inducement claims on an alleged variance between the Group’s
promises made in the Management Agrcement and the alleged then present intent of the Group’s
individual sharcholders. Assuming solely for the sake of argument that an individual shareholder
such as Misner in October 1996 had secretly concealed his present intent to never comply
indjvidually with the terms of the Management Agreement, he could not possibly commit fraud
unless his then present intent not to comply conflicted with his individual promise to comply.
Becausc the Management Apreement contains no promises that Group shareholders as individuals
like Misner could possibly intend never to perform, the fraud in the inducement claim against
Misner should be dismissed.

Any possible present intent Misner could have had regarding honoring Article 5.2 of the
Management Agreement would nceessarily implicate a “promise or a statement of future event
[that] will not serve as basis for fraud™. Mizchell v. Barendregt, 120 1daho 837, 843, 8§20 P.2d
707, 713 (Ct App. 1991) (quoting Sharp v. Idaho Investment Corp., 95 Idaho 113, 122, 504 P.2d
386, 395 (1972)). Misner could not possibly have had the present intend in 1996 to refusc to
comply with Article 5.2. Any present intent then existing relative to Article 5.2 must have been
conditioned on Misner being placed in a position by the Group to either comply or refuse to
comply with Article 5.2. At most, Misner could have had a present intention in October 1996 to
thwart the Group’s compliance with Article 5.2 if, or when, he ever came into a position within
the Group to act relative 1o Article 5.2 on behalt of the Group. While Misner in 1996 could have
had a present intent as an individual shareholder in the Group to not comply with the Management

Agreement, he could not have possibly had a then present inent to cause the Group to not comply
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with the Management Agreement. Because his intent relative to compliance with Article 5.2 was
necessarily conditioned on the occurrence of a future event, Misner could not have had the present
intent for the Group not to comply with Article 5.2 in October 1996.

Misner -- when he allegedly made representations in 1996 regarding “his willingness and
ahility to abide by the terms of the Management Agreement, including Article 5.2" - was in no
position to either “honor™ or “abide m” Article 5.2, ISC Answer and Counterclaims, 4 92.
Article 5.2 of the Management Agreement between 1SC and Group imposes contractual duties
solely on the Group. At the time of the alleged fraudulent rcpresentations in 1996,
Counterdefendant Porter Sutton — not Counterdefendant Misner — was president of the Group.
See Management Agreement Signature Page attached as Exhibit 1 to 18C Answer and
Counterclaims. Counterdefendant Misner's then present intent in 1996 regarding his future
compliance or noncompliance with Article 5.2 as an individual shareholder of the Group cannot
possibly serve as the basis of a fraud claim based upon alleged representations or promiscs
concerning the Group’s future compliance or noncompliance with Article 5.2.

C. ISC’s Claims Against Misner Arc Barred by the Applicable Statute of Limitations.

Tn spite of pleading the date of formation of the Management Agreement as October 11,
1996, ISC’s Counterclaim fails to state when it discovered the facts constituting
Counterdefendants’ alleged fraud in the inducement. JSC Answer and Counterclaims, ¥ 16. The
Idaho statute of limitations for fraud is three years from “the discovery, by the aggricved party, of
the facts constituting the fraud”. Idaho Code § 5-218. “Actual knowledge of the fraud can be
inferred if the aggrieved party could have discovered the fraud by reasonable diligence, although

the Court will hesitate to infer such knowledge.” DBSI/TRI V v. Fred H. Bender, Philip A.
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MeLennan, Bender and Bender, 130 Tdaho 796, 807, 948 P.2d 151, 162 (1997) (citing McCoy v,
Iyons, 120 1daho 765, 773, 820 P.2d 360, 368 (1991)). Therefore, Counterdefendant 18C’s
claims are barred as pled by the applicable Idaho statute of limitations absent at least some
allegation that discovery of the frand did not occur until sometime within the last three ycars.
Because 18C's fraud in the induccment claim rests on Counterdefendants Group and
individuals then present intentions in 1996 allegedly concealed from ISC by the Group, the date
when the statute of limitations for 15C’s fraud in the inducement claim began to run is the datc
ISC either acquired -- or rcasonably should have acquired -- knowledge of facts supporting their
allegations contained in Paragraph 94 that Counterdefendants “never intended to honor ther
agrecment in, or abide by the terms of, Article 5.2". But, [SC at this time apparently still does not
have knowledge of sufficient facts to support this critical allegation because ISC pled thosc
allegations contained in paragraph 94 based only upon “information and belief”. Absent even an
allegation that 1SC has made the critical discovery of facts supporting their fraud in the
inducement claim for each of the Counterdcfendants, 1SC”s Counterclaim against those
Counterdefendants not alleged to have had their alleged fraud in 1996 discovered by ISC within
the last 3 years must be dismissed as beyond the threc year statute of limitations. On the other
hand, if ISC does now have knowledge of facts sufticient to support its allegations concerning any
Counterdefendant’s then present state of mind in 1996, 1SC must be required to amend its
Counterclaim to state the facts supporting that knowledge and the date those facts supporting that

knowledge was acquired by 1SC.
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CONCLUSION

For the reasons stated above, this Court should grant Counterdefendant Misner’s Motion
to Dismiss pursuant to Rules 9(b) and 12(b)(6) of the Federal Rules of Civil Procedure.
Counterclaimant ISC has (a) failed to plead its Counterclaim against Misner with the particulanty
requircd by Rule 9(b), (b) failed to state a claim upon which relicf may be granted and (c) failed to
allege facts showing its Counterclaim is not barred by the applicable three year statute of

limitations.

vy
DATED this _{ 4 day of February, 2004.

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHARTERED

ﬁiuhard A, Hearn
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 1_(1) £§ of February, 2004, I served a true and correct
copy of the above and foregoing document to the following person(s) as follows:

Gary L. Cooper

Ron Kerl

Jamcs P. Price

COOPER & LARSEN
P.O. Box 4229

Pocatello, ID 83205-4229
Fax: 208-235-1145

Lowell N, Hawkes

LOWELL N. HAWKES, CHTD.

1522 E. Center St.
Pocatello, 1D §3201
Fax: 208-235-4200

Thomas J. Holmes
JONES, CHARTERED
P.O. Box 967

Pocatello, ID) 83204-0967
Fax; 208-232-5962

Erik F. Stidham

(. Rey Reinhardt
STOEL RIVES LLP
101 South Capital Blvd.
Suite 1900

Boise, ID 83702-5958
Fax: 208-3%0-9040

Scott J. Kaplan

STOEL RIVES LLP

900 SW Fifth Avenue
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MEMORANDUM TN SUPPORT OF LARRY R. MISNER, JR.’S RULE 12 (b)(6) MOTION TO DISMISS
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