Erik F. Stidham, ISB #5483 L
efstidham(@stoel.com SRR SIONNE S R P
G. Rey Reinhardl, 1SB #6209

grreinhardt@stoel.com Sl W
STOEL RIVES LLP AR A
101 South Capitol Boulevard, Suite 1900

Boisc, [D 83702-5958

Telephone: (208) 389-9000

Facsimile: (208) 389-9040

Scott J. Kaplan, Pro Hac Vice
sjkuplan@stoel.com
STOQELRIVES LLP

000 SW Fifth Avenue, Suite 2600
Portland, OR 97204-1268
Telephone: (503) 224-3380
Facsimile: (503) 220-2480

Attorneys for Defendant/Third-Party Plaintiff
IntcrDent Service Corporation

IN THE UNITED STATES DISTRICT COU RT
DISTRICT OF IDAIIO

POCATELLO DENTAL GROUP, P.C., an Case No. CV-03-450-E-L.MB

Tdaho professional corporation,
DEFENDANT/THIRD-PARTY

Plaintiff, PLAINTIFF'S MEMORANDUM IN
SUPPORT OF MOTION FOR LEAVE
v. TO FILE AMENDED AND
. SUPPLEMENTAL ANSWER,
INTERDENT SERVICE CORPORATION, a COUNTERCLAIMS AND
Washington corporation, THIRD-PARTY COMPLAINT
Dcfendant.

INTERDENT SERVICE CORPORATION, a
Washington corporation,

Third-Party Plaintiff,
V.

POCATELLO DENTAL GROUP, P.C., an
Idaho professional corporation; DWIGHT G.
ROMRIELL, individually; LARRY R.
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MISNER, JR., individually; PORTER
SUTTON, individually; ERNEST SUTTON,
individually; GREGORY ROMRIELL,
ndividually; ERROL ORMOND,
individually; and ARNOLD GOODLIFFE,
individually,

Third-Party Defendants.

1. INTRODUCTION

For the rcasons stated in defendant and third-party plainti ff InterDent Service
Corporation’s (“ISC”) temporary resiraining order papers, 15C moves 10 amend and supplement
ils counterclaims and third-party claims to allcge the scheme to divert the 1).S. mail that is the
subject of the proposed temporary restraining order. The supplemental allegations are to be
found in paragraphs 64-66, 68(), 70 and 91 of ISC’s proposed Amended and Supplemental
Answer, Counterclaims and Third Party Complaint.

II. ARGUMENT

Pursuant to Rule 15(a), leave to amend and supplement, “liefs] within the sound
discretion of the trial court.” United States v. Webb, 656 F.2d 977, 979 (Sth Cir. 1981). In
exercising this discretion, **a court must be guided by the underlying purpose of Rule 15—to
facilitate decisions on the merits rather than on {he pleadings or technicalities.” fd. The Ninth
Circuit has acknowledged 1ts charge as handed down by the Supreme Court to “heed carefully
the command of Rule 15(a) . . . by freely granting leave to amend when justice 50 requires.”
Gabrielson v. Montgomery Ward & Co., 785 F.2d 1187, 1190 (91h Cir. 1986). Hence Rule 1578
policy of favoring amendments to the pleadings should be applied with “cxtreme liberality.”
Webh, 655 F.2d at 979

This liberality to be exercised in favor of amendment is constrained only by a particalar

amendment’s {endency to causc opposing parties undue prejudice, if it is sought in bad faith, or 1f
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it would represent an cxercise of futility. DCD Programs, Lid. v. Leighton, 833 F.2d 183, 184
(Oth Cir. 1987). I5C’s proposed Amended and Supplemental Answer, Counterclaims and Third-
Party Complaint {(“Amended and Supplemental Answer™) exhibits no such tendency. The
scheme to divert the mail, as shown in ISC’s accompanying TRO papers is clearly unlaw ful and
in violation of the parties’ Management Agreement. No (rial date has been set and no prejudice
or delay will ensue.
11I. CONCLUSION
ISC respectfully asks the Court to exercise its sound discretion in granting this motion.

DATED:; February 5, 2004.
STOEL RIVES LLP

N
(. Rey Reinhardt

Attorneys for Defendant/Third-Party Plaintiff
[nterDent Service Corporation
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thisg_ day of February, 2004, I caused to be served a true
copy of the foregoing DEFENDANT/THIRD-PARTY PLAINTIFF'S MEMORANDUM IN
SUPPORT OF MOTION FOR LEAVE TO FILE AMENDED AND SUPPLEMENTAL
ANSWER, COUNTERCLAIMS AND THIRD-PARTY COMPLAINT upon the following:

Gary L. Cooper

Ron Kerl

James P. Price

COOPER & LARSEN

151 N. 3rd Avenue, Ste. 210

PO Box 4229

Pocatcllo, ID 83205-4229

Phone: (208) 235-1145

Fax: (208) 235-1182

Attorneys for Pocatello Dental Group

Lowell N. Hawkes

Law Office of Lowell N. Hawkes, Chid.

1322 East Center

Pocatello, TD 83201

Phone: (208) 235-1600

Fax: (208) 235-4200
Attorney for Dwight Romriell

Thomas J. Holmes

Jones, Chartered

203 South Garfield

B.O. Box 967

Pocatello, Idaho 8§3204-0967
Phone (208) 232-5911

Fax (208) 232-5962
Attornev for Porter Sutton

Richard A. Hearn

Racine Olson Nye Budge & Bailey,
Chtd.

201 E. Center

P.O. Box 1391

Pocatello, 1D 83704-1351

Phone (208) 232-6101

Fax (208) 232-6109

Attorney for Larry Misner

Errol Ormond

Pocatello Dental Group

4115 Yellowstone Hwy.

Pine Ridge Mall

Pocatello, Idaho 83202 - 2345

[ ] Via U.S. Mail
[( Viza Facsimile

[ 1 Via Overnight Ml
[ ] ViaHand Declivery

[ ] ViaU.S. Mail
[ﬂf Via Facsimile

[ ] Via Overnight Mail
]

[ ] ViaHand Dclivery

] Via U.S. Mail
/]/ Via Facsimile

] Via Overnight Mail
] Via land Delivery

[ ] ViaU.S. Mail
[ ﬁ/Via Facsimile
[ ] Via Overnight Mail
[ ] Via Hand Delivery

[ ] ViaU.S. Mail

{ ia Facsimile

[ ] Via Overnight Mail
[ ] Via Hand Delivery
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Emesi Sutton [ 1ViaU.5. Mail
Pocatello Dental Group [ -( Via Facsimilc
4115 Yellowstone Hwy. [ ] Via Overnight Mail
Pine Ridge Mall [ ] Via Hand Delivery

Pocatello, Tdaho 83202 - 2345

[ ] ViaU.5. Mail
Gregory Romriell [ -]/ Via Facsimile
Pocatello Dental Group [ 1 Via Overnight Mail
4115 Yellowstonc Hwy. [ ] ViaHand Delivery
Pine Ridge Mall

Pocatello, Idaho 83202 - 2345

[ (Via U8, Mail
Amold Goodliffe [ ] VialFacsimile
11540 North Buffalo [ ] Via Overnight Mail
Pocatello, Idaho 83202-5218 | ] Via Hand Delivery

DATED: this 5 day of February, 2004,

A N

G.Rey Reinhardt
Attomeys for Defendant
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