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Counsel for Pocatello Dental Group, P.C.

UNITED STATES DISTRICT COURT
DISTRICT OF TDAHO

POCATELLO DENTAL GROUP, P.C,,

an Tdaho professional corporation, Case No. CIV 03-450-E-BLW

Plainnft,
SUPPLEMENTAL

VS, AFFIDAVIT OF RON KERIL

INTERDENT SERVICE CORPORATION,
a Washington corporation,

Defendant,

INTERDENT SERVICE CORPORATION,
a Washington corporation,

Counterclaimant,
Vs,

POCATELLQ DENTAL GROUP, P.C., an
Idaho professional corporation; DWIGHT G.
ROMRIELL, individually,; LARRY R.
MISNER, JR., individually; PORTER
SUTTON, individually; ERNEST SUTTON,
individually; GREGORY ROMRIELL,
individually; ERROL ORMOND, individually;
and ARNOLD GOODLIFFE, individually;

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Counterdefendants.
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)
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STATE OF IDAHO )
138
County of Bannock  }

1, Ron Kerl, being first duly sworn upon my oath deposc and say:

l. I am over the age of the majorily, competent to be a witness, and slate the following
as a matter of personal knowledge.

2. Attached hercto, marked Exhibit “A™ and incorporated herein by this reference is a
true and accurate copy of an excerpt of the Schedules filed by TnterDent Service Corporation in 118
Chapter 11 bankruptcy proceeding filed in the United States Bankruptcy Court for the Central
District of California as case number SA 03-13594 TR, Attention is drawn to page 4 of the excerpt,
section 15. The Deblor directs the reader to footnote 2 which states “Pursuant to management
agreements between Debtor and the affiliated professional corporations (“APC’s™) on a daily basis
the APC's turn over their collections of receivables to the Debtor, howevcr, the APC collections are
assets of the APC’s and not the Debtor.” Attention is also drawn to page 83 of the excerpt, the
declaration under penalty of perjury on behalf of the corporation cxecuted by Robert W. Hill,
President of the Debtor, InterDent Scrvice Corporation.

3. Attached hereto, marked Exhibit “B* and incorporated herein by this reference 15 a
true and accurale copy of an excerpt of the docket for the Chapter 11 bankruptey proceeding filed
by InterDent Service Corporation in the United States Bankruptey Court for the Central District of
California, case number 03-13594. Attention is dirccted to docket number 321 on page 5 of the

cxcerpt. This document is the samc document as Exhibit “G”, atlached to the Affidawvit of Ivar

Chhina, docket number 15 in this proceeding.

SUPPLEMENTAL AFFIDAVELI OF ROM KERL - 2




4. Attached hereto, marked Exhibit “C™ and incorporated herein by this reference is a
true and accurate copy of a PACER search of adversary proceedings filed in the Chapter 11
bankruptey proceeding filed by InterDent Service Corporation in the Central District of Calilornia
a5 casc number 03-13594, Attention js drawn to the second page of the exhibit, the adversary listing
for said bankruptcy proceeding. The United States Bankruptey Court for the Central District of
California has no record of any adversary proceeding filed in the InterDent Service Corporation
case.

5. Attached hereto, marked Exhibit “D” and incorporated hercin by this reference is a
true and accurate copy of the objection Plaintiff filed in opposition to Defendant’s bankruptcy court
motion to assume the Management Agreement.

DATED this 2| day of April, 2004.

COOPER & LARSEN, CHTD.
Attormeyg-for tello Dental Group, P.C.

Ro'n Kerl

SUBSCRIBED AND SWORN to before me this 2 |_day of April, 2004.

NOTARY PUBLIC for Ida;()

Residing at: Pecaiello
Commission Expires: {{ ‘/ b / %

AMIE DUONG

NOTARY PUBLIC
STATE OF IDAHO

(SEAL)
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY onthe _da _/clay of April, 2004, T served a true and correct copy of the

foregoing document as follows:

Enk F. Stidhamm

G. Rey Reinhardt

STOEL RIVES LLP

101 8. Capitol Blvd., 5te, 1900
Boise, I 83702-5958

Scott I. Kaplan

STOEL RIVES LLP

900 SW Fifth Ave. Ste. 2600
Portland, OR 97204-1268

Lowell N. Hawkcs
1322 East Center
Pocatello, I 83201

Richard A. Hearn

RACINE, OLSON, NYE, BUDGE
& BAILEY, CHTD.

P.O. Box 1391

Pocatello, 1D 83204

SUPPLEMENTAL AFFIDAVIT OF RON KERL - 4

[xx] U.S. Mail, postage prepaid
[ ] Hand Delivery

[ ] Overnight Mail

[ ] Facsimile

[xx] U.S. Mauil, postage prepaid
[ ] Hand Delivery

[ 1 Overrught Mail

[ ] Facsimile

[xx] U.S. Mail, postage prcpaid
[ ] Hand Delivery

[ ] Overnight Mail

[ ] Facsimile

[xx] U.S. Mail, postage prcpaid
[ ] Hand Delivery
[ ] Overnight Mail
[ imile

By:

Ron Kerl




® ®
.. ORIGINAL

Dwited States Eankrup.tcy-dwrt

__CENTRAL __ District of CALIFORNIA
v 1s: INTERDENT SERVICE CORPORATION " cawne SA03-13594 JR
Deabtor — . {If kmerwn)
Chaptler:

SUMMARY OF SCHED

indleate as to each schedule whether Ihat sehedule is ahtached and skate the rumbier of poges ineach. Repor Ihe tolals o schedules AR
13, E.T. | and 1in the boxes provided. Add the amounts from schedules A and B to determing the total amount of the debtar's casels. Add he

arnaunt from schedules D, €, and Fio delermine the tolal amount of Ihe deblors iabillies.

AMOUNTS SCHEPULED

[ ATTACHED | NO. OF
NAME OF SCHEDULE {YES/NO) SHEETS ASIETS LFABILITIES
A | Reol Proporty Yes ] $ $703,8G0.00
B | Personal Praperty Yas 18 | 27.820763.71
Property Claimed
C | a5 Exempt MO G
Credilor Holding
L L | secured Claims Yes & % B4,092,591.12
Credilors Holding Unsegured
E 1 prievity Clcims Yes ] 0.00
Credilors Holding Unsecured
F | Nonpricsity Claims Yes 24 $ 91,625,642.49
_ | Executary Confracts and
G| Unespired Leases Yes 28
H | Codebtors Yes 3
Cumen! Income of
! ndividual Debtor(s] No 0
] Curent Expendilures of
individuat Debtar(s) No 0
Tatal Mumber ot Sheels 81
in All Schedules

Total Assets | $28,524,563.71

$177,718,233.41

iotat Liobilities

i EXHIBIT

ng 'y




mre: INTERDENT SERVICE CORPOlng /TUN, - . {00,

SA D3-13594 TR

ur kol

Nebior

SCHEDULE A - REAL PROFERTY

Eacepl g Jirceted below, lisi all real propeny in which the dibior has any legal, equdable. ar e interest, mchnlizg all properly owned by w g tamii, eanmnily
property, or in whieh the debtor hay a lifi cstate, laclude any propeany in which the detitor helds rights und powers exercisable for the deblor's sw i beoclin 17 the debioer s
snrried, state whether husband, wife, or both ewn the propery by placing an “H,” *W." )" or “C" in the calumn labelel “Hushand, Wile, Joini. o7 Community.” 1 the
deblor halds ao interest in ceal property, wrile “hone™ under “Deseripliun and Loention of Property.”

(30 nat nelade tsrests in exvewtary eonteacts and unexpined leases an this sehedube, List thens in Schedule 6 - Fieanory Contrels aml Unespied [eses.

I any ety claims to have o live or hehl i seeurnad interes] {n any properiy, St the amount ol the seeured claing Sce Sehedule 1. 100 ey vlaring b ol g
secured interest in the propeiy. wrile "None™ in the cotumn hbeled "Amuunt ol Seeured Cleim”

U Ui el s v individual ar il jeing petiion is el stae e amount of ay exenphion elainied in the property only s Sehadule C Progens Cldmed as Exempt,
] \ | pruy ; e |

< CUVRRENT
e MARKLT VALLT
&g OF ERTOR'S
£E INTEREST IN
g5 | rropERTY wiThaut
DESCRIPTION AND m ":—_’ DEDLCTING AMNY AMOUNT O
LOCATION QF NATURE QF DEBTOR'S ) SHCURED TLAIM HECURED
PROIPLRTY IMNTERES] [N PROPERTY f OR EXEMPTION CLATM
‘ — —
Lot 6. 7.8, %, andd 10 in Block 8 of Second | Grant Deed S62.300.00 Br.ug
Addition 10 Harkness Towaship, Bannock . . _
County, [daho, as the same appears on the Value lisled is front tax bill
ofTicial plat thereof, filed in the affice of
the County Recorder of Said County
Physical address: 608 Center Street,
MeCammon, 1D 83250
Jrrrm—— - . ————r are et aa -
Seotian 10 and the Northeast guarter of Fee Simple Quit Claim S641.500.00 0100
Section 11, Township 2 North, Range oed
East of the Willamette Meridian, County of
Clark, Stalc of Washington Value listed is trom tax bill
Uhysicul address; 7725 NW Highway 99,
Vancouvee, WA
Total $703 R800.00

? HBAHBH w1 - DS Senuecuie &




Inre; INTERDENT SERVICE CORPORATION 2. . ( -No. SA03-13594 JR
D et ‘ —_ ; (1 kerewny

SCHEDULE B - PERSONAL PROPERTY

Except o5 direcled below, lisl all personol propoily of the deblor of whalever knd. | the gebilon hos no propedly o one or imone at 1he
calegorles. place on “X" in Ihe oppropriate position in lhe column tobelsd wwone” Il addifianal space s neadad in ony calegary. alloch o
separale sheal pioperly identilied wilh the case ngme, ¢ose nurmbar, and Ihe number of the categary, If (he debior is maried, slale whelher
husband, wite. of bolh awn The praperly by placing an "H," “W." "7 or “C" in the calumn lobeled “Hysband, wite, toint, of Community,” i
Ihe deblor is an individual ar o {oinl peliion is filed. siale the nmound al any exemplians claimesd only in schedule & - Pioperty Clonmesd ut
Exempi,

fo not sl inferests in sxecutory contracls and unexpled taases on this schedule, Ll them in Schedule G - Fxecuiory Conligoly ane

Unespied Leases,

It the pioperty s being held for the deblar by sameane el state Ihat person’s name ond address under “Desciiplion ond Locetion ol

Properly,”

CURRENT
MARKET VALUE OF
DEBTOR'S INTEREST

DESCRIFTICHN AND LOCATION
IN PROPERTY WITH-

HUSRARD, WHHE, JOINT,
CROOMALRITY

TYPE OF PROPERTY NONE OF PROPERTY y
oUT DEOUCTING AN
SECURED CLAIM
QR EXEMPTION
1 Cesh pn hand, All lOCGﬁOﬂS $38 153.2
2. Chacking, savings o other financicl Al locations ).544,000,0C

accounts. cedlficatey of deposil, o
shores in banks, sovings and loan,
thrifl, Guiiding and lean, ond
temedead asocidllons, o credil
unions, trakerage house, o

OO Erglivies.

- 400,770.91

3, Socuriy depioils wiln public uliities, ;
lgtephone compnias, landiores, All iocations
and othen.

r 4, Househald goads and fumishings, ¥
nciuging oudia. video, and
computer wguipmenl.

5. Baoks, pictures ond olher arl ohjecls, X
gnliques, slamp, eoin, record, fape,
compae! diss. ond other Collechions
or culieciibles.

e, [ D

4, Weding appared. ¥ J

7 fues gnd jewelry, X

8. Firearms and $pois. phologrophic, X
and olhor hobbyy equipment.

¥, teresds in insrgnce policies. Norme W
insurance £ompany of aach paficy
and ilemize surendir of retind valse
ot it

10. Annufies. Hemize ond name each o L
WAL,
‘ . . e e o

J YRSAEY L] - 150 - Sehacuild B




Irvre; INTERDENT SERVICE CORPORATION

DeoTSr

TYPE C3F PROPERTY

HONE

DESCRIPTION AND LOCATION
OF PROFERTY

FLSEAD, WFE, ST, |

¢ ,No. 5A03-13594 JR
"

CHOOWLNTY

e

NIt known)

CURRENT
MARKET VALUE QF
DEBTOR'S INVEREST
N PROPERTY WITH-

OUT DEDUCTING ANY
SECURED CLAIM
OR EXEMPTICHN

11, Intieshs in LEA, ERIGA, Reocin, o olhear

inletests in esiaht of & deceden),
deaih benelit plan. life insurance
palicy, or hust,

pension of plolit shanng plans. X
flemija, J— -
12, S1ock and intereshy inincorpoaled Debtor is 100% shareholder of the
and unincorporaled bitinesses. \ .
HEnmEG. fO”meg. o
AMinimal
Capital Dental Care, Inc.
. Minimial
managed Dental Care of Oregon,
Inc.
10.000.000.00"
Dedicated Dental Systems. Inc.
13, Interesls in partneiships ar joinl X
veniutgs, temice. _ ]
14, Bovernmen! und comparate Bhand X
und olher negnlinbla and
nonnegaoliable instrumants. _‘_ B e d
15, Account recelvolie. ¥ See footnote? 0.00
14, Alimesny, moinlenonce, suppart, ond X
piopery satliomenis 1o which the
debicr b ar may be enlilied. Give
porticulors. _ - 1
17, Qther liquidaled detl dwing detztor %
ingcuding tax retunds. Glve
porliculary, _
18. Equitable or fulure interasts, lifu X
myiatns. anc righls of powes
wrercisabte Ior tha benelit of the
deblor other thun those lisied in
sehedule of Reql Property. .
1%, Conlingen! or non-gonlingen) X

) The value for the Dedicated stock is arrived at based upen the following assumptions: EBITDA for 2002 x 4. EBITDA for
2002 was $2,480,000.00. Houlihan, Lokey, Howard & Zukin, financial advisors to the Debtor, provided Debtor with the
mathemalical value of "4" limes EBITDA for value of the stock.

2 Pursuant to management agreements between the Deblor and the affiliated professianal earparations ("APC's")on a
daily basis the APC's turn aver their collections of receivables to the Debtor, however, the APC colleclions are assets of the

APC's and not the Debtor,

f




Ir vz, INTERDENT SERVICE CORPORATION

g

i e

Debmt

—7

DESCRIPTION AND LOCATION

v iMoo SAD3-13STAR
~ (1T k1w

HLSBAND, WEE JOINT,
CROMANTY .

CURREMT
MARKET VALUE OF
DEBTOIR'S INTEREST
IN PROPERTY WITH-

QUT RPEDUCTING ANY
SECURED CLAIM
R EXEMPTION

0.00

1.911,159.52

2.237.700.15

4,448,979 .87

3.00

27.820,763.71_ |

TYPE OF PROFERTY NOME OF PROPERTY
20, Other cantinganl and wnliguidated - : el
claimy of every ngluim, including fox ThC Debtor is a por'y 10 lawsuifs in
iefunds, counlarciaims of tha debtor, which the Debtor has filed
d righls 1o setol! cloims. Giva . .-

e e e e counterclaims. At this time, the
Debtor is unable to place g value on
such cantingent, unlicquidated cloims.

21, Palants. copyrights. ond plher X

infellectyol prapedy, Give

paliculars.

21, Ucenies, franchises, and olhm b ) T

general imanglbles, Give puticulars,

23 Automobiles, rogks, iroiler, and X o o
other vehiclas ond occessones.

T4, Boots, molatg, 0nd Geoeitoriss. %

25, Aircratl ond oceassorles, X

24, Office equipmenl, Warnishings, oo A” icccrions - SEa C:IfTﬂChEd3
suppslios.

27, Nochinery, lislwees, equipment and : _ 3

ol hd in Butinass All locations - see atlached

28, Iverbary. All loeotions - see attached as of
4/21/033
29, Animaly, X
40, Crop - growing or hoeveslgd. Give ¥
poriliculor.
3. Furming edquipment and iinplemenis, X .
32 Form supplles, chemicals, and heod, X
33. Olher personal pruperty of any kind M . H
cnagement agreements with

not olreody kled. temize. . ; .
Affiliated Professional Corporations.
The Debtaris unabkle to place g vaiue
with respect 1o the armount of this
asset therefore the value is unknown,

Total | %

4 Based upon asset value an financial statements.

P




S T
Type of Property
]Lina 27 Machinery,
Ling 26 Qffice Equip fixtures, equip, & supplies |Line 33 Qther
Furnishings & Supplies used in business personal prap
Denlal Equipment £,609,265.07
Dental Equipment M & A 91,387.07
Alr Compressor 144,0156.81
X-ray viewer, Camera 353,835
Dental, Dr. & Assistant Chair 324,345,314
Srnall Tools 347 617.42
Olfice Equipment 486,185.63
Cifice Equipment B4 ,002.83
Computers & Saftware 824,627,446
Software 271,712.B4
Q5! Conversion-Software 45,769.30
Q5! Conversion-Hardware 81,097 .90
QS| Conversian-Additions 721381
Q51 Additions-Software 39,418.31
Q5! Additions-Hardware 41,131 64
Furniture 1,150,546.17
Furniture M&A 58,318.19
Futniture 144,057.95
Furniture 18,312 .24
Aulomobiles
Managemant agreements with
affillated professional corporations 1o Unknown
Totals _1.911,159.52 9,237,700.15 | 0.00

AithmensFor 824,27 +33 ;e




System: 5/1/03 2:43:08
Uzer Date: 5/1703
AR Fram;
T ate 4/21/03
Agctunt 1400,
Sorted Oy: {oecation/Dept
Inzlude: Posting, [mactive

© Inactive Acgount

Deseription

FH

Beginning Balance

Account
Transaction For

Trx Date Jrnl Ho, Source Doc

Gentle Gental Service Curp.
DETAILED TRIAL, BALANCE FQR 2003
Gioneral Ledger

Ta:
4/21/0%
L1499,

subtotal By: No Subtatals

Dental Supplies lnventory
£N000 . 1400.1000

*No tranzactianzs for this
Oental Supplies imventary
rMos0, 1400, 7000
XNo transaetiops for this
bental supplies Inventory
0105%7.1400, 1000
ANo transactions feor this

fental Supplies [nventary
0052, 14001000

- ] ]
j *hNg rransacticna for this

Derital Supplies Inventory
0105314001000
tNa transactions for this
oental Supplies [aventory
01054, 1400, 1000
“No transactions far this
Dental Supplies Inventory
115G, 14001000
kMO transactions far this
Dental Supplies Inventery
01151 .1400_ 1000
*No transactiong for this
Hapdpisce [nventory
07151, 1405 1440
*No transactions for this

Pental Jupplies [nventory
C20s0, 14007000

P

¥NO Trahsactions for this

fental Supplies Inventory
02051 140¢ . 1000

account®

account¥

Agcountk

account®

peounth

accaynth

aceount*

accodntt

Fccount

acgounts

Page: kl
Uzer 1D: mae

Roference
bebit Credit Net Change Ending 8alance
Dacumerit Number Document Date
(51,100,00¢. 00}
Tarals: 50.00 3G 00 50,00 (£1,100,000.00)
£41,040.85
Totabs: 50.00 30.40 50.00 541,040.85
263 116,47
Tatals: LG, 00 50.00 50,00 343,116, 41
£40,924.13
Tatals; 30.00 20.00 $0,00 540,925,113
524,132,440
Totals: 50.00 $0.Q0 50.00 §24,132.40
561,005, 40
Tatals: o ;at;& B £0.00 0. 40 541,005, 40
876,262 41
Totals: 10,00 0,00 £0.00 376,262 .6
574, L8R, 4%
Tatals; $0.00 0,00 10.0q 574, GEB 67
§1,6084, 31
Totals; 5G.00 50.00 30.G0 37,684 11
$54,567.2%
Tegrtals: 50,00 0. 00 0,00 154, 54%.2%
135,272 .83

ARk meat™ Sehedale B~ 4§

=7




— - .
N transactions for thiz accountd  Totals: 10.00 .00 10,00 §35,272 83
bental Supplies Inventary 550,179.97
D2aE2, 1400, 1000
Mo transagtionms for this account  Tatamis! £0,00 30.00 $0.50 330,119.97
bertdl Supolies Laventary $60,019.54
02053 1200, 1000
wNo trengactions Ter thig accoynt* Totals: $0.00 £0.00 50.00 $60, 019, 58
Handpisees Ipventory 3563, 99
02083 1405 . 1000
*Na trapsactions far this deocodat*  Togals: £0.00 £0.00 50.00 556399
Ozntal Supplims Inventory £31,626.91
02054, T400 1800
*No transactions for this sccountk  Totals: 50.00 30.400 50.00 153, 6826.91
Handpieces [nventory $1,280.00
02054, 1405 , 1000
%No tranzactiens for this account®™ Totals: 33,00 30.00 30.00 £1,280.0
Penval Supplies Irventory $31,.872.45
02Q% 14001000
s e
#No transastioms for this account®  Totals: 30.00 50,00 50,00 $51,812.40
Handpiese Inventory 250518
0205614051000
kNa transactions for this acepuni¥  Totals: $0.02 40.00 %G.00 3505.148
Pental Supplies [nventary 42, 559.9%
Q2057 .1400.1000
*No transactiens for thiz aceount®  Tatals: LYo liis) 10.00 $0, 00 542, 352.91
Depntal Supplies laventory 396,499,652
02058 . 1400 . 1000
*No transactions for this accountx  Totals: £0.00 5000 50.00 99,499 57
Handpiece Inventory 4,774,596
02038 1405 . 1000
kNao transactiens for this actount¥ Totals: 30.00 £0.00 30.80 54, 776,96
tenral Supplies Inventory £31, 506,30
02059 1400, 100D
Mo transacrions for this account®  Totale: .40 50.00 0. 00 531,506 30
Handpiectes I[mventory 54581.99
02055 +405 1000
*MNa Transactions for this agoounck  Totals: 0 10 0. 00 3000 56871 79
pental Supplies Inventory §62,117.5%9 gz#{

DANGO . T&QC, 1000




D415, 16001000

Page: 3
_— — e mm————n e e - mmmmmmmmommoonn :
*No transactions Tor this asceount®  Tatals: L0 [ls ] 30.00 0. 00 B42,117 . 549
Bental Supplies lnventory £24,.118.47
02061 . 146001000
#Mg transactioms for thiz acgoupt¥* Totals: 10.00 $0.00 10,00 326,118.47
Dental Supplis=s lnventory $23, 727,96
Q2042 . 1400, 1000
tNo Transactions for this account® Tatals: 30,00 50.00 $0.00 321,777,956
Handpieces Inventory £1,087.%4
020621405, 1000
%Mo transactions for this account*  Totals: 30.00 $0.00 3G.00 51,087 .98
bencal Supplies Inventory 529,650 .51
02063, 140G, 1000
¥No Transactions for this account®  Totals: i0.00 0. 00 $0.00 329,450, 51
Dental Supplies inventory £33, 60471
02045 .1400.,1000
*No transactions for this accountd  Torals: 50,00 =0.0B £0.00 135,644 .11
Hand Pieces [nventory 746,50
02065 14051000
e e [
*Mo transactions for this account* Totals: $0.00 £0.00 30,00 5746 . 60
Pental Supplisa [nventary 543,093 .56
03050.1400. 1000
aNo trepsactions for this account*  Totals: $0.00 5000 50,00 543,073, 54
bental Supplies [nvercory 537,660 53
03051.1400.1000
*NG tranpsactions for this account®  ToTabs; 30,00 .00 0,00 331, 650,55
dental Supplies loventory %£31,117.58
D4150, 1400, 1000
*No transecticons for this account* Totals; £0.00 50,00 0.00 531,177 .58
bental Supplies Inventory 335,865 .48
04157 .1400, 1000
Ao tramsactions tor this aceount* Totals: 10._00 10.00 000 535,665 .48
Handpisce Inventary 5800.00 .
041571, 1405, 1000 fn[?_"‘l/QS 778,770 PMTRX 53,471.88 rorvallisg-CERCOTSO1IS-NOYDE
HENRY SCHELNW 7026B02-01 &4f21/03
HENOQZ 0 mmmmmmm——me e e e et mmm e —mm mmmmm L mm— e
Totals: $3,471.88 %0.00 53,471,838 5.,271.88
pental Supplies Inventory 590, 3¢0,13
400,
,___ql?4152.1 Q0. 1000
kWD tranzactions far this account* Totala: 30.00 20.00 %0.00 £50,320.13
Oental Supplies [Aventory 118,764 33 f




A .
¥Ma transacticns far this

Hanipiece lnventary
04134 .1405,1000

*Ho transactions for this

pental Supplies [nventory

04155.1400.1000

Mo tramsactions for this

bental Suppiies laventory

04156, 1400.7000

tHa transactions fer this

bental Supplies Inventory

04157.1400,100Q

kNo transactions for this

pental Supplies Inventory

04158, 1400, 1000

¥Np tranaactions for this

Dental Supplies Inventary

04250, 1400,1000

—
tNo transactions far this

Jental Supplies Inventary

04251 _1400.1000

#Ng transacticns far this

dental Supplies Inventory

042521400, 1000

#No tramiactions faor this

bental supplies Inventory

0425 5 14001000

*He transactions far this

Dental Supplies Inventary

Q4255 .1400. 1000

*Ne transactions far thia

vental Supplies Inventory

OLgoé 14001000

fNe transactions for thisz

Dental Supplies [nventary

m(L258, 14007000

¥No tramsactions for this

Dental Supplies [nventory

Qde260.7400 1000

aceuuntk

dooount#®

accaunt®

account¥

account®

accountk

aceount®

account®

atcount®

aeeguntd

agcaunt®

agcgunt¥

account®

Tetals:

31,38,

Totals:

525,89,

Tatals:

530,150

Totals:

£12,7154.

Totaks:

537,632,

Totals:

333,430,

Totals;

348,578,

Totals:

525,196,

Tatals;

525,074,

Totals:

381,129,

Totals:

364,397,

Torals:

$17,489.

Tatals:

145,895,
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30
----------- in,oa £0.00
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- e M mm————— i ———————

AR - T )
*No tranzactigns for this dccountr Totals: 30.0h $0.00 30.00 £45,895 13

bental Supplies lnventory $47, 94172
04330, 1400,1000

*No {ransactiont for thiz aecounts Totals: 30.00 53,00 50.00 54T, F4%. 72
fental Supplies Inventary 330, 266.07
04351, 14001000
WNo transactions for this account¥  Totals: 10,00 50.00 50,00 530, 266,07
Handpince Inventory 1770.00
043517 .1405.7000
k8o cransactions fer this account*  Tatals: $0.00 £0.00 50.00 1770,00
Dental Supplies Inwentary 374,702.28
10150 1400. 1000
%Mo transactions for this acoount*® Totals: 10.00 50.00 10.00 $74,702,28
soMicare Supply Inventary £335.00
10150, 1401 .,1000
*Na tranzactions far thiz acesunt* Totals: 50.00 40.00 £G.00 $334.00
Dental Supplies [nventory 528,077.82
10151.1400.1000
.
o transactions for this account®  Totals: $0.00 50,00 30.00 $44,077.82
Handpices lpvemtary 3160, 48
10951.1405 1000
*Na transactions tor this accoynt®  Totals: $0.00 $0.00 30.00 $163, L8
Dental Supplies Inventory $45,427.63
10152, 1400 1000
*Na transactions for this acegunt* Totals: $G.00 $0.00 50.00 4a3, 427,63
Handpicés Inventory 3375.99
10152 .1405%, 1000
*No trapsactions foae this sccount*  Totale: 30 oo 30.00 50,00 337559
dental Supplies Inventpry 327,954,02
1053, 1400, 1000
#de wtransactians tor this actount* Jorals: 50.00 30,900 10.00 $27,954 .02
Gental Supplies [Auventary S4B, B&R, 94
10154, 1400 . 1000
N0 tronsactions for this account*  Totals: $0.00 10.00 40.00 L4R, BRY .50
Dental Supplies Inventary SBO, 274,87
=-10250.1400 1000
¥No trapsactigns for this account®  Totals: 50.00 10.00 50.00 LE0, 21487

Prepard $504 DD //

10230, 74011000




*No transactians Tar tThis account®  Totals: 50,00 £0.40 50.00 4504 .00
Handpiece [nventory 593740
1025¢, 1405 . 1000
*No transactionz for this sceount* Totals: 0,00 $0.00 £0.00
Dental Supplies Inveptary $20,629.03
1Q251.1400, 1000
I — S B S B R L R ;TB;
*No transactisn=z for thit agcount®  Totals; 50,00 £0.00 £0.00 520,62
Oental Sumpliea tnventory $132,568, 4T
114150, 1400, 1000
e e e et e ek g et w____j;;
tNo trapsactions fer this atcount*  Tocals: Q.00 10.00 30,00 $132, 068
pental Supplies Inventory £38,154.11
11155.1400, 1000 :
. —— o i e e _-“_________p.._?;;
¥No transecTions for this account®  Totals: $0.00 £0.00 $03.00 538,154
Dental Supplies Inventory $2%7,.611.67
111686, 1440, 1000
- N e mm— e ser———— o _-_--____Hm-n___T;;
*Ha Transsctions far this ascount®  Totals: %0.00 30.00 50.00 329,611
pental supplies lnventory %28, 562,34
11250, 14001000
o~ o . e
*Na transactions for this account® Totals: £0.00 $0.00 0, 00 £28,962 .34
pental Supplies [nventory 140,505 34
13350.1405, 1000
¥Ng Transactions for this account#  Totals: 0. 00 £0.00 30.00 549,507 34
bental 3upplies Inventory 319, 796,93
11351 14801000
kNo trapsactions for this account®  Tatals: 50.00 50.00 30,40 119,996 93
bental Supplies Inventory 534,434 04
11352.1400. 7000
kMo trapsadTiams for this aceoynt® Totals: $0.00 30.00 50.00 §34, 655 84
Dental Supplies (nventory 517,027,0%
113531400, 1000
*Mo Trunsactions for this AccounT®  Totals: 30.00 0,00 $0.00 §17,077.05
Dentul Supglies lnventory 535,967.55
134 1800, 1000
*No tranpzagriong for this account® Totala: 5080 50.00 0 00 515,967,599
Dental supplies I[nventory - 8 £21,173.05
,F41355'1400'1000
*No trantoutions for fhis ageount®  Tguals: $0,00 %0.Q0 .20 g2t 17508

neptal Supplies lnventary 543,801 G4 /jgz

11356 1400 1000




1TL54 0400, 1000

. page: ¢
— - e e et e e mm———— mmmm mmmem——mmm o
: . , 5438, 803 54
4o transactions for this aceeunt®  Totals: 10.00 §0.00 30.00
bentatl Supplies lnventary 334,370.84
1135814001000
‘ e AR e b e T
#No trapsactions for this acecunt*  Totals: 50,00 30.00 £0.00 $34, 37
bental Supplies [nventory 3$32,11%.84
113559, 1400. 1000
B i— o —mrt i mm———— AL == Y
#Ho transactions for thit aceount®  Tatals: 30.00 50.00 50.00
Dental Supplies lnventory 42,577,
1340, 1400, 1000
; T e e £0.00 $42,377.01
#Ho transactions for this account¥ Tatals: 30.00 $0.00 0.0 ‘
bental supplies Invantory $14,172.88
113&1.1400. 7000
i T T T T e a0 %14 ,17%. 88
®No transactions far this account®  Totals: 5G.00 30.00 10.0
Dental Supplies Inventary 310,195,432
113462, 7400. 1000
T T T e s 310,193, 63
*No transacticons for this account®  Tetala: $0.00 50.00 §0,00 .
Handpiece [nventary $653.67
11362, 1405 . 1000
N mr ML A——— o e TEw —————eo o mmm——neoT
e T £45T .67
*No Cransactions for this dccount*  Totals: iD.00 50,00 30,00
Cental Supptlics Laventory $26,4593.79
1736314001000
T e t0.m0 4 L9379
®Na transactions for this sgeuunt*  Totals: 10.00 50.00 10.00 26,
pental iupplies [nventory 821,422.02
11364, 140071000
o e e o —mmr =t tm—mm———m—m n Em———— e P
WNg transactions for this accountk Totals: 5G.00 50.00 50,00 327,42
Depral Supplies Ipventory 317,942,229
11365 . 1403, 1000
e T e T T S T T . 229
*No transacrions far thi19 account®  Totals: £0.00 £Q.00 10.00 7, 94l
bental supplies [Aventory 124,884 .22
11450, 14001000
e o mA —mmmmmmimmm e mm mimmememmm——m———m m————m— o - ”
*No transactigns for thiys account¥  Tatals: $0.00 20.00 30.00 824, 8842
Dental Supplies inventory 523,908 49
114537, 1400 .1000
T T T “—_____”____‘_-m- T T e €2 a.49
Mo rransactions for this account®  Totals: 0.00 0. 00 30.00 3,90
Dertal Supplies [nventary $12,617.13
M1453.7600.1UQG
_____________________ e e ioooos mmmemneeemees e oosmeosmoeres T
tMD tranzactiens for thi1s account®  Tolals: $0.00 30,00 30.00 i, &1
nental Supplies Invantory 817,037 27 /\3



. Fage! i}

o~ — -
*No tramsactions far thi1s dccaunt® Torals! 50,40 30,00 $0.00 817,037 .77
Dental Supplies lpventory 528,001,867
114655 1400, 71000
wNg trapzactions Tor this account*  Totals: 30.00 £0.00 sy, 00 528,001:6?
Handpieces Ihventory £0.00 . ]
11455, 1405, 1000 4/21/05 778,561 PATRX $291,99 Niles POINT FamiLy—AFRDS
HEWRY SCHEIN 4437231=-01 ﬂ[21j03
- D i e m——e mmMA—— e
Tatals: 5$291.99 30.00 1291 .7 £291 .99
bental fupplics Inventory §18,387.09
11456, 1400,1000
tNa trapsactions for this acsount*  Totala: 50.00 30.00 50.00 548,347, QU
fental Supplies Inventary 533,574,351
11457 1400, 1000
%No transActions Far Chis acgoync¥  Totals: £0.C0 j0.00 15,00 53357411
fantal Supplies [nwentary 522,248, 32
11458 .1400.1000
Mo rramsactions for this mecount®  Totals: £0.00 0,00 5060 522,248, 32
bental Supplies Lnventory 5§18, 595,66
1145%,14CG0. 1000
o :
%No transactions far Ehis account* Totals: 50.00 0,00 £0.00 518,593 46
Dental Supplies Inventary 520, 55836
114401400 . 1000
*Na transacticns for tHis aocount*  Totels: 50,04 10.00 £0.00 170,568,346
pencal Supplies [nventary 544,557,230
11590, 1400. 1000
kNo transactions far this acrpunt®  Totals: 0,00 50,00 10.00 §44,557 .20
bental Supplies Inventory $21,735.79
71957, 140Q, 1000
*Nn transactions for this acceunt®  Totals: 30.00 50.00 30.00 £27, 733,79
cenral supplies {pventory 325,877.99
11552, 1400.1000
*Ng gransactipns tor this account*  Totels: £0.00 10,00 t0.00 Ll Vb
pental Supplies [nventory 39,330,656
11353, 1400.100C
¥Na transactions Tor this accouat® Totals: 50,00 £0.00 000 19, 230.465
Orptal Supply [nventary 538,194 96
':,.--.,31650.1&00.1000
*Ng rransactions for this acceunt®  Tatals: 0. 00 30.60 30,00 138, 196,90

Handpieces Inventary 5400.00
11650, 1409, 1000 '




*Na transactions for this
bental Supply Isaventary
11651, 1400, 1000
kNa tranzactieons for this
Dental SuUpply Inventory
11432, 7400.7000
*Noy transactians for this
oental Supplies Invertary
16551400, 1000
*Ng transactions faor this
Dantal Suppliea [nventaory
11730, 1400, 1000
¥No tranzactions for this
Cental 3upplies Lpventory
11751, 1400, 1000
ANo tramsactians for this

tental Supplies Inventary
11752 4400 1000

it

*Ng transactions for this

OenTal Supplies [aventory
11753, 1400, 1040

*No Transactions for thig
Bental jupplies Inwventary
11754, 16400, 1000
AHo transactions for this
bental Supplies {nveptary
1215014001000
TNg tranzaction: for this
Hand Pieces Inventory
12150 1405 . 1000
*No fTransactions far this
pental Supplies Inventory
12250, 1400, 1000
*Ne transactions for this

Handpieces lnventary
ﬂ_‘l?250.1405.1000

kMo cransactioaz fop this

Bental Supplies Inventory
131531600 1000

aceount®  Totals:

323,790,
aceuunt®  Totals!

$24,920.

Totals:

523,708,

arcount¥

account®  Totals:

§54,482.
ateount¥  Totals:

£17,045.

account* Tatals;

514,438,
accountk  Tatals:
518,29,
agcaunt®  Tatals:

124,042

account® Totals:

5280, 364,

aceount®  Torals!

11,762,
accounc®  Tortalsz;
$64,197.
ageountk  Totals;
91,381
acegunt*  Tochls:

538,034,

Page: 9

540060

523,790 .46

524,920.59

123, 708,02

517, 045,62

£16, 438 54

515,390.73

3264,049.02

£280, 3564 . 78

51,142 36

LhL,IRTLNS

50.t 10,00 50.00
46

30,00 10.00 £3.00
59

1000 50,00 50,00
o2

5000 30.00 10.00
L

50.00 $0, 00 $0.00
42

5d.00 50,00 50.00
&4
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© *Ne tronsactions for this acdountd  Totals: 303,60 $0.00 $0.0a $38, 054, 56
Dental Supplies [nventory $21,877.73
13250.1400.1000
kNe tramsactions for thisz aceount®  Totals: 50.00 £0.00 $0.00 821,877.73
Bental Suppliez lnventapy 543,547, 00
13251.17400.1000
*Mo transactions for this ascount* Totale; 5000 50,00 0,00 383,547.00
Dental Suppliss Inventory 559,037,483
13252, 14001000
*No transactians for this account* Totals: $0.400 §0.00 30.00 159,037,853
Dentat Supplies Lnventory 550,829.31
13247 1400, 1000
¥Ng transactions for this geegunt* Totals: $0.00 £0.00 $0.00 $50,829.41
Dental Supplies Inmventary 536,399 54
132642 1400, 1000
*No tranzagtions for thig account® Tortals: $3.00 20,00 10,00 $38,399.54
Dental Supplies Inventery £432,248,08
13264, 14001000
~ e e e wvv e —— SR -
*4o Tranaacgianz for this acoount*  Totals: 30.00 . On 50,00 i42,218.08
Dental Supplres (nventory T49,952.04
152565 .1400. 1000
At e o et s e mm—— e mmmm -
*Ng transactionms tar this zccount*  Tatals: 30.00 10.00 s0.00 49, 792,02
pental Supplies Inventory 197,853.57
13267 .1400. 1000
*Na trafsactions for this account®  Totals: $0,00 30,00 10.00 497,853 .57
bental Supplies Inventory $44 958 95
13248 1400 1000
*No transaetions for thiz aecount* Totala: 10.00 50,00 0. 00 a6 WOR, 93
Dental Supplies [nventary 548,040, 22
14157, 1400.1000
*No transactions for tHic account®  Totals: 10.00 40,00 10,00 T8, 060, 22
Hard Pieces Inventacy $2,733.97
1A197 1405, 1000
*Ng transactions for this account* Totals: £0.00 30,00 50.00 52,734 ¢7
Bental Supplies Inventory 549,394 27
14250. 1400, 1000
e
*No tranzactiens for this acrount*  Totals, 310.00 =0.00 30.00 349, 294,27
Handpiece [nventary £2,511. 21 /

14250, 1405 1000




: " #%No trensactions for this

Dantal Supplies Lnvemtory
142517 .14D0 1000
aHa transactians for this
Nental Supplies [nventory
14330, 1400, 1000
Mo trapsactions Tor thiz
pental Supplies Inventory
145352 1400, 1000
*Na transactions for this
bental Supplies Inventory
143531400, 7000
k¥No transactions for this
Dental Supplies Inventory
1464658 ,1400, 7000
ko transactimna for this

Oenral Supplies Ipventory
16452, 1400, 1000

N
iNa trapsacticns for this

bental Supplies [nvehtory
14350,14040 . 1000
*No transactions for this
Dencal Supplies [nventory
14551, 1400, 1000
*No cramsactions for this
Dental Supplies Inwventary
14650, 1400.7000
*No transactions for thig
Dental 3Zupplies Inventory
14750 1400, 1000
kNe transactions for this
Denkal Supplies Imventory Imp
14800 .1400. 3000
k¥No transactions for this
bental Suppties Inventory
14850, 1400D. 1000
P
*No transactions for ‘this

Dental Supplies [nventary
16851 14001000

accaunt¥ f;tats: 0.00 10,00
$33,038.172

account¥ Tetals: s0.00 0. 00
140,93 .96

acegunt¥  Totals: $5.00 =0.00
$36,015,40

accountt  Totals: $0.00 50,00
549,907,465

account*  Totals: §0.00 £G.00
3134, 680,52

aegount®  Tatals: 5¢.00 10.00
444,728 58

accounTT  Totals: 50.00 50.00
831,601,237

account®  Tatals! 10.00 10,00
334, 420,88

account® Totals: 30.00 50,00
$51,142.09

account*  Totals: £0.00 0.0
S4L7, 851,46

accaunt® Tatals:, 5D.00 30.00
{316,945 647

account*  Tetals: 35.00 Q.00
§15, 74t 52

account*® Totals; £0.00 0,00
538,889.87

Page: 11
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—— *Ne tramsactions for this account#  Totals: 0.m 50,00 £0.00 138,889 87
sental supplies Inventary 318,601, 86
14852 1400, 1000
*No Trpazactions for this accountd® Totals: 30.00 50.00 $0.00 £18, 641, B
Handpiece Inventory §5,066.13
14852, 1405,7000
e e mm m e A m—mm e ‘.____..__..:.h
*Na Transderions for this account¥  Totals: 50.00 50,00 50.00 55,066, 13
Uental Supplies Inventory 520,163 82
14854, 1400,1000
*No transactioms for this aggountk  Totals: $0.00 53.00 50,06 $29,165 B2
Dental Suppliss Inventory 335,340 88
14855 . 7400, 1000
T e T T e e I ...-' ,
dNo transactions for this aceountx  Totals: Q.00 10.00 10.00 §35,340. 88
Dental Supplies Inventory §56,419.37
14860.1400.1000
*No rtransactions for this account*  Totals: 50,00 £0.00 50,00 156,419 37
Handpiece Invantory $432,97
14850, 1405 1000
kN transactions for this accoune®  Tatals: $0.00 5G.00 0,00 432,97
PenTal Supply Inventary 528,479.57
149571400, 1000
*No tranzactions far this acgount¥  Totals: £0.0Q £0.00 50.00 08,479 .57
Handpiece Inventoey $580.78
14957, 1405 1000
%*No transactigns for this account® Totals: 30.00 £0.00 3G¢.00 5580, 18
pental Supplies [aventary 534,687 27
211511400, 100D
#Ho transactions for this account* Torals: 30,00 50.00 30.00 £38, 687 aF
Hanpices [Aventory 31,876 83
21197 14054000
¥No transactions for this account®  Totals: 10,00 £0.00 50.00 51,876 83
ventail Suppties [nuentory $27,630.35
2115214001000
*HO Urams8cTions for This account*  Totals: 50.00 30.00 50,00 52/, 430.35
bental Supplies lnventory 535,044 LB
21155 1402, 1000
A e ——— ——————— e A L i kSRR = e - —
ko eranRactions tor this acenpunt® Tafals: H.00 50.00 s 50 535 0Ld, L8
Aandpiece [oventary 30 00 e
21157 140% 1000 4N JDI 778,790 PHTAX 11,176.93 METra Cenfor- ERXYEODTIULTY - $7

HEMHYT GUHELM L5 1064L -0 .:.;21,%3
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pental Supplies lnventory
21154 1400, 1000
*No transactions for this
Dental, Supplies Inventory
211551400, 1000
ENo transactions far this
pental Supplies !nventory
27250 1400, 1000
*No transaclions for this

pental sypplies [nventory
21251.1400, 1000

iNo tranzactiona for this
Handpieces Ipventary
212317.1405,1000
*Ng transecTions for this
Dontal Supplies Inventary
*IAE2.1400. 100U
ANo transactions fer this
Dental Suppliss Inveatary
27030,1400 . 1000
*Na transagtions far this

Hanpdpiece Inventary
270301405 1000

Mo transaclions tor this
fental Supplies Inventory
27150, 14080 . 1000
*Nu [ransactions for this
Pental Supplies Lhventory
27151.14Q0. 1000
*Mp tranzactions far this
bental 3upplies lnventory
27152 1400 .1000
*No (ransactions for this

Pental Supplies laventory
2715%, 1400, 1000
!
*No transactions far this

nental Supplies [Aventory
A7T54 1400, 1000

account®

aceauntk

accountE

aceountk

accountk

accountx

accountk

accounck

atcount¥

arcount¥

acCouUnt¥

Acgaunt®

Tatals:

$54,.065.

Totals:

524,195,

Tatals:

§36,444.

Fotala:

£37,316.

Totals;

55,175,

Totals:

527,169,

Totals!

57,090

Totals:

379.

Totals:

337, THS.

Totals:

541,803,

Totals:

548, 783,

Totalz:

539,349,

TotTalks:

£34,097

$1, 116,93

3,116.97

£53,065 16

$1,116.93 §0.00

18
$0.00 50.00

&8
50.00 30,00

29
10.00 30.00

Ery
50.00 £0.00

41
i0.00 £0.00

91
0. 00 30,00

&0
30.00 $0.00

n
T s $0.00

20
10.00 53 00

95
I 50_06 ) £0.060

&5
$0.00 50.00

a?
T 0,00 30.00

k)

50.00

$0.00

$0.00

$0.00

50.00

50.00

50.00

524, 795,84

134, 444 20

531,774,92

$5, 175, 4

27,1689

£7,090. 60

337,789.20

$3%,369.07
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_— xNg transactions for this account®  Totals: 30 .00 0, ol 50,00 534,097 1A
I
Handpiece Inventory £1,068.25
27154, 14051000
*¥No tremaactiona for this account® Totals; .00 £0.00 50,40 51,044, 25
Cenral Supplies Inventory 332,728.%7
27155.1400.1000
*No transactions for thiz acequnt®  Tatals: £0.00 50,00 80,00 £32,738.57
Handpieces Inventary 1£0.060
2¥155,1405,1000 Lf2% /03 778,850 PHIRX £1,14L. 06 Advartage - CERXYZO01-50228
MOUNTAIN MEDICO, INC, 982815 4f21/03
MOLIODS —— e m——— AR C s o AR, T i = A AT
Tatals: £1,1464 .04 30,00 §1,144, 06 57,144 .06
Grand Tatals: 14,662,955.00 56,024 84 £0.00 14,084 .86 54,664,977 .87
S =TS S=SC===ETSE=FS TS OE S Gwem M BEECCGrT MEn L iR - —=m======= =========m======_'1 EC LSO IT=ETSTSEThS=&

170
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DEGLARATION UNDER PENALTY OF PERJURY ON BEHALF OF A CORPORATION

[, Robert W. Hill, the President of InterDent Service Corporation, a Washington
corporation, named as deblor in this case, declarc under penally of pe jury, declare that [
have read the foregoing summary and schedules, consisting of __ j&_ ~ sheets, and
that they are true and correct to the best of my krowledge, intormation and belief.

Dated: Juneg_, 2003 Ry: “
' Robert W. Hill

President

g3




USBC Cenlral District of Caliﬁia, Santa Ana Page 1 0of 20

SEARCH LOGIN SUGGESTIONS USER PREF'S HELP HOME —
wehPA("ER Bankruptcy Case Search - Click here to view the Cover Shect Creditor Listing
C‘lalms RBngtLI‘*

Docket for Case 03-13594

] INTERDENT SERVICE CORPORATION

Filing t Eatry No. Image Entry
Date

ﬁ e e —

ORDER re: (FINAL ORDER) (1)

Approving Post-Petition Credit
1'dcﬂ1ty, (2) Authorizing Senior Lien
to Sccure Post-Petition Credit
Pursuant to 11 U.S.C.  364(d)(1);
Related | (3) Authorizing Lien to Securc Posl-
09/03/03 | 292 “Bocs Iﬂ?g‘??_llz Pag_gg;‘4,3_}4_I§B; PDF Petition Credit Pursuant to U.5.C.
364(c)(2) and (c)(3); and (4)
Approving Means of Providing
Adequate Protcction to Prepetition
Secured Creditors; with Noticc of
Entry RE: Item #25 [EOD 09/04/03]
[DAN]

T Plan of reorganization (REDLINE
VERSION OF DEBTOR'S
SECOND AMENDED JOINT
CHAPTER 11 PLAN OF

Related T , REORGANIZATION) [As
09/03/03 || 293 "o || Lmage: 91 Pages; 3,720 KB: PDE I pgogificd on July 22, 2003 and as
o Further Modified on August __,
20037; filed by Dcbtors-in-
Possession RE: Item #19 [EOD
09/()4/0'%][DAN]

Plan of rcorgamzatmu (SECOND
AMENDED JOINT CHAPTER 11
PL.AN OF REORGANIZATION)
[As Modified on July 22, 2003 and

Related ae Further Modified on August 15,
09/03/03 || 294 “Bocs Image: 88 Pages; 4,077 KB, PDF 2003 and Further Modified on
September 3, 2003]; filed by
Debtors-in-Possession [Disposed]
RE: Item #19 [EOD 09/04/03]
L[DAN]

Document: Class 9 Ballot Cast m
Acceptance of Joint Chapter 11 Plap
of Reorganization; filed by Debtor
EXHIBIT and Debtor-in-Possession RE: Ttem

"& ”

Rc_lated
Dm};

MNo

09/03/03 || 295

htip://pacersa.cach.uscourls. gov/weonnec bet_docket~03-13594~8~1...  4/20/2004
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#19 [EOD 09/04/03][DAN]

()9/03/03

. Related
{ - —
2496 DQF_S

No

Affidavit of ADP Investor
Communications Services
Regarding Service of "Plan
Packages"; filed by Debtor and
Debtor-mm-Possession RIE: Item #19
[EOD 09/04/03){DAN]

09/03/03

Related

C
7 pocs

Declaration of Scrvice Regarding
Ballot; filed by Attorneys for
VanDerschelden RE: Item #19
[EOD 09/04/03][ DAN}

09/03/03

Related

298 “macs”

No

Motion to strike RE Creditor Steven
Travis' First Amended Objection and
Supplement to Deblors' Second
Amended Joint Chapter 11 Plan of
Reorganization; filed by Official
Committee of Creditors Holding
Unsecured Claims RE: ltem #19
[EOD 09/04/03][DAN]

09/03/03

Relutelq

299 T

No

Motion to strike RE Objections Filed
by Allcged Creditor Steven Travis'
to Debtors' Second Amended Joint
Chapter 11 Plan of Reorganizaton,
filed by Official Committee of
Creditors Holding Unsecured Claims
RE: Ttern #19 [EOD 09/04/03]
[DAN]

09/03/03

Related

Hearing held on Confirmation of
Plan - PLAN CONFIRMED (cr:slei}
RE: Item #19 [EOD 09/04/03]
[MCA]

09/04/03

L

30t

No

Request for special notice filed by
creditor Sky Financial Solutions Inc
[EOD 09/04/03][EEE]

(9/04/03

307 Related

Image: 38 Pages; 1,539 KB; PDF

Stipulation and ORDER thereon re
final use of cash collateral; notice of
entry attachced RE: Item #23 [EOD
09/05/03][STE]

09/059/03

303

No

Statement /Professional Fee
Statement Number One for the
Month ol June 2003 for Deloitte &
Touche LLP [FOD 09/10/03][MCA|

Hearing held on Debtors' motion

hitp://paccrsa.cach.uscourts.gov/weonnect/we.dll?usben_racer~get_docket~03-13594~8-1... 4/20/2004
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filed 7-8-03 for an extension of time
to assume or reject unexpired lease
of non-residential real property -
OI'F CALENDAR (cr:slei)
(DISPOSED) RE: Item #1635 RE:
Item #165 [EOD 09/17/03][DUA}

. Related
09/16/03 || 304 =10 No

Notice of May 2003 Fees and
Expenses of Stoel Rives LLP; filed
09/19/03 || 305 No by Special Corporate Counsel lor
Debtor and Debtor-in-Possession
[EOD 09/22/03][DAN]

Related Objection to Proposed Order; filed

09/19/03 || 306 - - No by Amerident RE: Item #1% [EOD
H0cS 09/22/03][DAN]

Statement of professional fec no.
Two for month of July 2003 for
09/23/03 || 307 No Deloitte & Touche LLP; filed by
Dcloitte & Touche [EOD 09/23/03]
[STE]

Statement of professional fee no,
three for month of August 2003 for
(09/23/03 || 308 No Deloitte & Touche LLP; filed by
Deloitte & Touche [EOD 09/23/03]
[STE]

Reply Brief; filed by
No VanDerschelden RE: Item #19
[EOD 09/24/03][MCA]

Related

09/23/03 || 309 Tocs

Siatement /Professional Fee
Statemeni Number 3, Month of
09/26/03 | 310 No August 2003, for Rulan & Tucker,
L LLP [EOQOD 09/29/03|[MCA]

Withdrawal re: Request [or Special
Notice and Notice of Appcarance;
filed by Miller & Clark, LLP [EOD
10/01/03][DAN]

09/30/03 || 311 No

Hearing held regarding issue of
Vanderschelden's claim for
assumption of his contracts with the
No debtor - SETTLED; HEARING
CONTINUED TO 11-17-03 AT
2:30 P.M. (cr:stei) RE: Item #19
[EOQD 10/01/03][DUA]

Related

09/30/03 || 312 _Docq

Hearing held on Dcbtors' Motion

hitp://pacersa.cach.uscourts. gov/weonnect/we.dl?usben_racer~get docket~03-13594~8~1... 4/20/2004
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(9/30/03

313

Related
I___?lgcs

No

Page 4 of 20

filed 8-29-03 for Order disallowing
claim of Pocalello Dental Group,
P.C., Claim No. 96 - CONTINUED
10-16-03 AT 1:30 P.M. (no court
recorder used) RE: Item #283 [EOD
10/01/03][DUA]

L_—

10/01/03

314

Tmage: 12 Pages; 372 KB; PDF

ORDER to extend time for the ]
occurrence of the Effective Date of
the Confirmed Plan of
Reorganization - shall be extended
to 5 p.m. on October 3 1, 2003; with
notice of entry attached (relates to
Item #19) [EOD 10/02/03][MCA]

10/02/03

315

l_?tclated
Docs

lr

-

Notice to parties in interest of
continued hearing to 11-17-03 at
2:30 p.m., Rin. 5A on objcction of
Dale VanDerschelden to the
treatment of claim as a non-
excculory contract under terms of
Debtor's Second Amended Joint
Chapter 11 Plan Of Reorganization
[as modified on July 22, 2003 and as
further modified on September 3,
2003] filed by Debtors and Deblots-
in-Possession RE: Item #294 [EOD
10/03/03][STE]

10/03/03

L

316

—

Relz}t.g:_d_
“Docs

Image: 46 Pages; 1,605 KB; PDF

ORDER granting/approving
Debtor's molion to approve
set{lement and compromise with
AmeriDent Dental Corporation;
notice of entry attached RE: Item
#221 [ROD 10/03/03][STE]

10/03/03

317

E{elatcd
Docs

"

—

Image: 111 Pages; 4,970 KB, PDF

ORDER confirming chapter 11 pl'em_|
- granted Debtors' Second Amended
Joint Chapter 11 Plan Of
Reorganization [as Modified on July
22. 2003 and as further Modificd on
September 3, 2003] with notice of
entry RE: Item #294 [EOD
10/03/03]|STE]

|

10/03/03

318

E.elutgq
Docs

No

-

Judge's instructions for entering
discharge in chapter 11 cases The
effcctive date of the plan RE: Item
#317 [EOD 10/03/03][STE]

-

hitp:// pacarsa.c:ucb.usc:nuﬂs.gov/wcolmect/wc,dll'?u shen_racer~get _docket-03-13594~3~L...
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10/03/03

L

319-

Rehtcd
Docs

Image: 24 Pages; 87 KB; , PDF

Page 5 0of 20

11 plan (requested from BNC)
Debtors' Sccond Amended Joint
Chapter 11 Plan Of Reorganization
[as Modified on July 22, 2003 and as
Further Modified on September 3,
20031 RE: Item #317 [EOD
10/03/03][STE]

10/03/03

320 -

b

Related
p?bﬂ

Findings of fact and conclusions of
law in support of Order Confirming
Debtors' Second Amended Joint
Chapter 11 Plan Of Reorganizalion
[As Modified on July 22, 2003 and
as Further Modified on September 3,
2003] with netice of cntry RE: Item

#204 [EOD 10/03/03][STE]
L.

10/07/03

321

Related
__]?jc')cs

Image: 7 Pagcs; 223 KB, PDF

%tlpu]dhon and ORDbR lhercon
filed by and between The Debtors
and Pocalello Dental Group; PDG
hercby withdraws the claim against
the Debtors; PDG hercby withdraws
the Objection; IT IS FURTHER
ORDERED that the hearing on the
Objection set for October 16, 2003,
at the hour of 1:30 p.m., is taken off
calendar; notice of entry atlached
RE: Ttem #283 [EOD 10/08/03]
[STE]

10/08/03

L

322

Relat_ed
Docs

Image: 24 Pages; 89 KB, PDF

DISCHARGI:. OF DEBTOR
(Chapler 11 - requested from BNC)
Effective 10-3-03 RE: Item #317
[EOD 10/08/03][STE]

10/08/03

323 -

Relatr.,d
Docs

Mo

Certificate of mailing (1448 copies)
RE: Item #319 [EOD 10/09/03]
[BNC]

10/08/03

324

Image: 15 Pages; 516 KB; PDF

ORDER granling/approving T
Settlement Agreement Between the
Reorganized Debtors and the
Vanderschelden Entities; with

Notice of Entry attached (settlement
agreement attached as Exhibit 1)
[EOD 10/09/03|[DAN]

10/10/03

No

Request for special notice filed by
creditor Meghan Bottemiller and
Tracy and Tammy Bottemiller [EOD
10/10/03][NGV]

P

hilp://pacersa.cach.uscourts. go viweonnect/we.dll7usben_racer—~get_docket-03-13594-8~L...
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Cerlilicate of mailing (1447 copies)
No RE: Item #322 [EOD 10/14/03]
[BNC]

10/11/03 || 326 B.S‘?“@d
JOCS

Stipulation and ORDER thercon
filed by and between partics to
waive requirement that Confirmation
10/10/03 || 327 [mage: 11 Pages; 375 KB; PDF || Order become final in order for

h ) || effective date to occur; with notice
of entry attached [EOD 10/14/03]
[MCA]

Declaration of setvice of stipulation
to extend deadline for the occurrence
ol the effective date of the confirmed
No plan of reorganization; filed by DDJ
Capital Entities (No hearing
required) RE: Ttem #19 [EQD
10/14/03][MCA]

Statement /Professional Fee
Statement No. 1 May 2003 (May 10
- May 31); filed by Morrison &
Foersier LLP, Debt Finance, Special
10/14/03 || 329 No Corporate, Health Care Regulatory,
Labor and Special Litigation
Counscl for the Debtors and Debtors
in Possession [EOD 10/15/03]
[DAN]

Reiated

10/10/03 ] 328~ PDE‘_;

Statcment /Professional Fec
Statement No. 2 (June 2003); filed
by Morrison & Foerster LLP, Debt
Finance, Special Corporate, Health
Care Regulatory, Labor and Special
Litigation Counsel for the Debtors
and Debtors in Possession [FOD
10/15/03][DDAN]

10/14/03 || 330 No

Statement /Professional Fee
Statcment No, 3 (July 2003); filed
by Mormision & Foerster LLP, Debt
Finance, Special Corporate, Health
Care Regulatory, Labor and Special
Litigation Counsel for the Debtors
ard Debtots in Possession [EOD
10/15/03][[DAN]

10/14/03 | 331 No

Statement /Profcssional Fee
Statement No. 4 (August 2003);
filed by Morison & Lioersler LLP,

http://paccrsa.cach.uscourts.gov/weonnect/we.di?ushen racer~gel_docket~03-13594~8~1... 4/20/2004
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10/14/03

332

No

Page 7 of 20

Debt Finance, Special Corporate,
Health Care Regulatory, Labor and
Special Litigation Counsel for the
Debtors and Debtors in Possession
[EOD 10/15/03][DAN]

10/14/03

333

Relateq
Docs

i

Notice of cure payments due; filed
by creditor Quality Systems, Inc.
{No hearing required) [EOD
10/15/03][MCA]

10/16/03

334

Related

Tocs

No

Hearing held on Dcbtors' Motion
filed 8-29-03 for Qrder disallowing
claim of Pocatello Dental Group,
P.C., Claim No. 96 - VACATED;
STIPULATION AND ORDER
SIGNED 10-7-03 (no court recorder
used) RE: Item #283 [EOD
10/16/03]TDUA]

. wwram)

10/17/03

335

Related
Docs

No

Objection 1o claim and notice to
Claim No, 101 filed by Cassandra
Brown,; filed by Debtors
[Rescheduled] [EOD 10/20/03]
[MCA]

10/20/03

336

_Rc.lated
Docs

No

Notice of August 2003 fees and
expenses of Stocl Rives LLP filed
by Debtor and Dcbtor-in-Posscssion
RE: Itcm #215 [EOD 10/21/03]
[DER]

10/22/03

337

No

Stalement /Professional Fec
Statement Number 5 for Winthrop
Couchot, P.CC. for month of
Scptember 2003; {iled by Debtor and
Debtor-in-Posession [EOD
10/22/03][STE]

F

10/22/03

338

No

Notice of hearing /Notice to retained
professionals of hearing on Final Fee
Applications; filed by Winthrop
Couchot Professional Corporation,
attorney for Debtors and Debtors-in-
Possession (application not yet
filed). Hearing hearing on 12/18/03
at 09:30 a.m. at Ronald Reagan
Federal Bldg, 411 W Fourth St,
Crtrm 5A, Santa Ana, CA 92701
[EOD 10/23/03][MCA]

-

http://pacersa.cach.uscourts. gov/weonneet/we.dll 7usben_racer—get docket~03-13594~8~T...  4/20/2004
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10/23/03

Related

339 =5

Daocs

No

Page 8 of 20

Notice ol (A} Entry of confirmation
order; (B} Qccurrence of effective
datc of Plan of Reorganization; (C)
The bar date for assertiion of
damage claims for rejection of
executory contracls and unexpired
leases; (D) The bar date for filing
cure statecments RE assumed lcases
and executory contracts; (E) The bar
date for assertion of administrative
claims; and (F) Discharge and
injunction; filed by Debtors RE:
Ttem #317 [EOD 10/24/03][ MCA]

10/28/03

340

Statcm ent /Pro fessional F oe
Statement No. Four for September
2003; filed by Deloitte & Touche
LLP [EOD 10/29/03][DAN]

11/04/03

341 -

Related
Docs

Objection (Evidentiary) to and
Motion to Strike Portions of the
Declaration of Robert W. Hill; filed
by Claimant Cassandra Brown RE;
Item #335 [EOD 11/05/03][DAN]

11/04/03

342

Related
i Docs

1B

No

Opposﬂmn to chtms Db_| cctmu {o
Claim No. 101; filed by Claimant
Cassandra Brown RE: Ttem #3335
[EOD 11/05/03]{DAN]

11/06/03

LS|
s
LS|

Statement /Professional Fec
Stalement No, 5 (September 2003);
filed by Morrison & loerster LLP
[(EOD 11/07/03][DAN]

11/13/03

344

Notice of September 2003 Fees and
Expenses of Stoc! Rives LLP,
special Corporate Counsel for
Deblor and Deblor-in-Possession
[EOD 11/13/03][DAN)

11/12/03

345

No

Statement /Professional Fee
Statement Number Four for
September 2003; filed by Rutan &
Tucker, LLP [EQOD 11/13/03][BUS]

http://pacersa.cach.uscourts.gov/ weonnect/we.dll?usben_racer—get docket—03-13594--8~1. .
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Objection to ¢laim and Notice of
Objections to Certain Claims [SET
NO. ONE]: #23/Aero Environmental
Scrvices-$4,931.00; #24/Aseptico,
Inc.-$102.19; #60/C&G Denta) X-
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11/12/03

346

Related

Page 9 ol 20

Ray-$2,115.00, #50/California Quks
Group LLC-$2,148.14; #42/Camp-
Tenncro-$ Amount Unstated;
#67/Carlos Roberto Rodriguez-$
Amount Unstated #56/Capital
Contractors Inc.-$6,758.62;
#31/CDW Computer Centers, Ine.-
$2.949.05; #58/CLM, LLC-5548.45;
#74/Coverall of the Hawaian
Islands-$989.52; #30/Dental
Prolcssionals, lnc.-$5496.80;
#20/Dental Staffing, Inc.-$4,651.53;
#54/Discus Dental-$3,739.86;
#36/Docu-Shred, Inc.-$349.00;
#25/Don Satter Construction Co.-
$75,463.00; #29/Dr. Edgar
Merzenich-$0.00; #47/EQOP
Northwest Propertics, LLC-
$5,026.42 (lotal), $4,808.90
(administrative; #106/Flora Tolisa-
$1,197.82; #17/Great Amenican
Lcasing-$32,028.78; #22/Grossmont
Land Company-5$2,250.59 (total),
$2.100.00 (priority); and #104/13
Properties-$3,406.71; filed by
Debtors hearing on 12/11/03 al
09:30 a.m. at Ronald Reagan Federal
Bldg, 411 W Fourth St, Crtrm 5A,
Santa Ana, CA 92701 [EOD
11/13/03]|DUA]

11/12/03

347

Relat_;:_q
“Docs

No

Objection to claim and Notice of
Objcctions to Certain Claims [SET
NO. TWO]: #86/Las Vegas Glove
Factory Tnc.-$8,499.81; #39/McLeod
USA-$496.71; #105/Minette Marna
Galura-Boquiren-$502.06 (total),
$278.59 (priority); #46/Pacific
Corporate Towers, LLC-5164.46;
#49/Pacific Dental Services, Inc.-
$3,605,012.50; #51/Pacific Dental
Services, Inc.-$1,800,000.00;
#44/Pacific Mcdia Publishing-
$2,137.50; #108/Pimey Bowes
Credit-33,048.88; #68/Premiere
Conferencing-$56.64; #f14/Sno Co,
PUD-$374.11; #35/Spnngficld
Utility Board-$105.46; #84/51ate
Compensation Ins. Iund-
$294,944.00; #33/Summer Page-§

hitp://pacersa.cach.usconrts. gov/weonnect/ we.dll7ushben_racer-get_docket~03-13594~8~1... 4/20/2004
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Unlimited; #38/Sunnymead Mini
Siorage-$47.00; #37/Tax Collector,
County of Sanla Clara-$7,230.14,
#45/Teamsters T.ocal 1606-
$14,770.00; #57/Teamsters Local
166-514,770.00; #27/Thunderhird
Medical Plaza LLC-$ Amount
Unstated; #102/Virginia Terra-
$1,681.19; #59/$443.47 (total),
$300.00 (priority); and #53/Y olanda
Riveria-$236.46; [iled by Debtors
hearing on 12/11/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtrm SA, Santa Ana, CA
92701 [EOD 11/13/03][DUA]

11/12/03

Related

48 Docs

Notice of hearing on Objection to
Claim #1071 filed by Cassandra in
{he sum of $1,000,000.00; filed by
Debtors hearing on 12/11/03 at
09:30 a.m. at Ronald Reagan Federal
Bldg, 411 W Fourth St, Crtrm 5A,
Santa Ana, CA 92701 RE: ltem
#335 [EOD 11/13/03][DUA]

11/13/03

Related
Docs

349

No

Objection (Supplemental) to Claim
No. 101 filed by Cassandra Brown's
and reply to Cassandra Brown's
opposition to objection; filed by
Dcbtors RE: Item #335 [EOD
11/14/03][MCA]

11/13/03

Related

350 Foes

No

Declaration of Samantha P.
Goodman in support of Debtors'
supplemental objection to Claim No.
101 filed by Cassandra Brown and
reply to (Cassandra Browns's
opposition to objection RE: Item
#335 [EOD 11/14/03][MCA]

11/13/03

Re]atcd

351 - Docs

No

Objection (EVIDENTIARY) to

declaration of Cassandra Brown in
support of claimant Cassandra
Brown's opposition to debtors'
objection to Claim No. 101 RE: Ttem
#335 [EOD 11/14/03][MCA]

11/17/03

http://pacersa cach.uscourts. gov/weonnect/we.d)1?usben_racer~get_docket~03-13594~8~1...

152 Rcil_ated

No

Llearing held regarding issue of
VnderSchelden's claim for
assumption of his contracts with the
debtor - VACATED; Order signed
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10-8-03 (no court recorder used) RE:
Ttem #19 [EQOD 11/18/03][DUA]

11/17/03

353

Document: Amerident Dental
Corporation' s Proof Of Rejection
Claim; filed by Amerident Dental
Corp. (Now All Care Dental) [EOD
11/18/03][STE]

11/20/03

354

No

Statement /Profession Fee Statement
Numbet 5 for month of November
2003, Deloitte & Touche LLP [EQD
11/21/03][MCA]

11/21/03

Statement /Professional Fee
Statmeni no. 6 for month of October
1-9, 2003 for Morrison & Foerster
LLP [EOD 11/24/03][STE]

11/21/03

356

Notice of October 2003 fees and
cxpenses of Stoe] Rives LLF,
Special Corporate Counscl for
Debtor and Debtor-in-Possession
[EOD 11/24/03][STE]

11/24/03

357

No

Change of address of firm name and
address of Claimant's Altorney -
Lisa L. Maki, 815 Moraga Drive,
I.os Angeles, CA 90049 to Huron
Maki & Johnson LLP, 1875 Century
Park East, Suite 1000, Los Angeles,
CA 90067 filed by Claimant
Cassandra A. Brown [Telephone:
310.284-3400; Fax: 310.772.0037.]

[EOD 11/25/03][DER]

11/24/03

358

No

Application for payment of interim
or final fees and/or expenses (FIRST
and FINAL) o Winthrop Couchot
Profcssional Corporation, General
Insolvency counsel to Debtors and
Debtors-in-Posscssion; $686,426.00
Final Compcnsation; $48,549.14
Costs (5/9/03 - 10/3/03) [EQD
11/25/03] [DUA]
hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtrm 5A, Santa Ana, CA
92701
(DISPOSED) RE: Ttem #358 [EOD

12/22/03][STE]

[ il

I
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Application for payment of interim
or final fees and/or expenses (FIRST
and FINAL) of Houlihan Lokey
Howard & Zukin Capital as
Financial Advisor to the Debtors,
$785,000.00 Final Compensation;
: $0,363.45 Expenses (5/9/03 -

11724/03 ) 359"y o5 No 10/8/03) [EOD 11/25/03] [DUA]

: hearing on 12/18/03 at (9:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth 8t, Crtrm 5A, Santa Ana, CA
92701
(DISPOSED) RE: Item #359 [EOD
12/22/03][STE]

Application for payment of interim
or final (ecs and/or expenses (FIRST
and FINAL) of Mc¢Dermott, Will &
Emery as Special Counsel lo
Debtors; $108,212.00 Fees;

Related $8,957.25 Costs (5/9/03 - 10/3/03)
11/24/03 || 360 Docs No [EOD 11/25/03] [DUA]

= hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtrm SA, Santa Ana, CA
92701
{DISPOSED) RE: Item #360 [EOD
12/22/03][STE]

Application for payment of interim
ot final fees and/or expenses (FIRST
and FINAL) of Stoel Rives LLR,
Special Corporate Counsel to
Debtors and Dcbtors-in-Possession;
$178,113.50 Final Compensation;
$9,754.66 Final Expenscs (5/9/03 -
10/9/03) [EOD 11/25/03] [DUA|
hearing on 12/18/03 at 09:30 a.m. al
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtrm 5A, Santa Ana, CA
9270

(DISPOSED) RE: Item #361 [EOD
12/22/03){STE]

11/24/03 || 361 Related No
Docs

Exhibits to the First and Final
Application of Stocl Rives I.LP,
Special Corporate Counsel to the
No Dchtors and Debtor in Possession,
for allowance and payment of
compensation and reimbursement of
expenses {or the period May 9, 2003

... Related
11/24/03 362".136}3_9_

http://pacersa.cach.uscourts.gov/weonn ect/we.dlPushen_racer—get_docket~03-13594~8~1...  4/20/2004
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through Qctober 9, 2003 RE: Item
#361 [COD 11/25/03])[DUA]

11/24/03

Relaled
363 _Q_ou,

No

Application (or payment of interim
or final fees and/or expenscs (FIRST
and FINAL) of Rutan & Tucker,
LLP, Attorneys for The Official
Committee of Creditors Holding
Unsecured Claims; $139,365.50
Fees: $7,187.70 Costs (5/23/03 -
12/18/03) [EOD 11/25/03]) [DUA]
hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtrm 5A, Santa Apa, CA
92701

(DISPOSED) RE: ltem #363 [EOD
12/22/03][STE]

11/24/03

Related
364 “Docs

No

Application for payment of intcrim
or final fees and/or expenscs (FIRST
and FINAL) of Deloiite & Touche
LLP, Financial Advisors for Official
Unsecured Creditors' Commitlee;
$94,235.00 Final Compensation,
$0.00 Expenses (6/2/03 - 11/11/03)
[EOD 11/25/03] [DUA]

hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth Si, Crtrm 5A, Santa Ana, CA
92701

(DISPOSED) RE: Ttem #3064 [EOD
12/22/03][STE]

11/24/03

Related
363 Docs

12/22/03][STE]

Motion and Notice of Motion to
reimbursc Committec Member's
Expenses (Expenses incurred by
Southwest Dental Center, a Member
of the Committee) - $1,756.64; filed
by Rutan & Tucker, Attorneys for
The Official Committee of Creditors
Holding Unsccured Claims [EOD
11/25/03] [DUA]

hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtom 5A, Santa Ana, CA
92701

(DISPOSED) RE: Item #365 [EOD

Notice of hearing on Final
Application for compensation and

http://pacersa.cacb. uscourts. gov/weonnect/we.dllusben_racer—gel_docket~03-1 3504~8~1... 4/20/2004




USBC Ceniral District of Caliiia, Santa Ana

11/24/03

Relat;d

366 99_63__

Page 14 of 20

reimburscment of expenses of
Winthrop Couchot P.C., Counsel for
the Debtors, filed by Winthrop
Couchot Professional Corporation,
with certificate of service. Hearing
hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth S§t, Crtrm 5A, Santa Ana, CA
92701 RE: Tlem #358 [EOD
11/25/03][DUA]

11/24/03

., Related
366/ Pocq

Notice of hearing on Final
Application for compensation and
reimbursement of expenses of
Houlihan Lokey Howard & Zukin,
Financial Consultants to the
Debtors; filed by Winthrop Couchot
Profcssional Corporation; with
certificate ol service. Hearing
hearing on 12/18/03 al 09:30 a.m. al
Ronald Reagan Federal Bldg, 411 W
Fourth St, Crtrm 5A, Santa Ana, CA
92701 RE: Item #359 [EOD
11/25/03][DUA]

11/24/03

Related
3661 _DGEE

Mo

Notice of hearing on Final
Application for compensation and
reimbursement of expenses of
McDermolt, Will & Emery, Special
Counsel to the Debtors; filed by
Winthrop Couchot Professional
Corporation; with certificate of
scrvice. Hearing hearing on 12/18/03
at 09:30 a.m. at Ronald Reagan
Federal Bidg, 411 W Fourth 5t,
Crtrm 5A, Santa Ana, CA 92701

RE: Item #360 [EOD 11/25/03]
[DUA]

11/24/03

http://paccrsa.cach.uscourts. gov/weonnect/we.dll?usben_racer

366 Retaed
Docs

Mo

Notice of hearing on Final
Application for compensation and
reimbursement of expenscs of
Morrison & Foerster LLP, Special
Corporate, Health Regulatory, Labor
and Special Litigation Counsel to the
Debtors; $304,398.20 Fees;
$12,226.29 Costs (5/10/03 - 10/9/03)
[Application not yet filed]; filed by
Winthrop Couchot Professional
Corporation; with certificate of
service. Hearing hearing on 12/18/03

~get_docket~03-13594-8~1... 4/20/2004
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al (09:30 a.m. at Ronald Reagan
Federal Bldg, 411 W Fourth St,
Crirm 5A, Santa Ana, CA 92701
[EOD 11/25/03][DUA]

Rclateg

11/24/03 || 366D "=
Docs

No

Notice of hcaring on Final
Application for compensation and
reimbursement of expenses of Stocl
Rives LLP, Special Corporate
Counsel to the Debtors; filed by
Winthrop Couchot Prolessional
Corporation; with certificate of
scrvice. Hearing hearing on 12/18/03
at (09:30 a.m, at Ronald Reagan
Federal Bldg, 411 W Fourth 5t,
Crirm 5A, Santa Ana, CA 92701
RE: Item #361 [EOD 11/25/03]
|[DUA]

11/24/03 || 366E B%!ated
DQS

Nolice of hearing on Final
Application for compensation and
reimbursement of expenses of Rutan
& Tucker, Counsel for the
Commiittee; filed by Winthrop
Couchot Professional Corporation;
with certificate of service. Hearing
hearing on 12/18/03 at 09:30 a.m. at
Ronald Reagan Federal Bldg, 411 W
Fourth §t, Crtrm 5A, Santa Ana, CA
92701 RE: Item #363 [EOD

I 1/25/03][DUA]

Related

11/24/03 || 3661
Docs

No

Notice of hcaring on Final
Applicaiton for compensation and
rcimbusrement of cxpenses of
Deloitte & Touche, Financial
Advisors to the Committes; filed by
Winthrop Couchot Professional
Corporation; with certificate of
service. Hearing hearing on 12/18/03
at 09:30 a.m. at Ronald Reagan
Federal Bldg, 411 W Fourth St,
Crtrm 3A, Santa Ana, CA 92701
RE: Ttem #304 [EOD 11/25/03]
L,[DUA]

Application for payment of interim
or final fecs and/or expenses
(FINAL) of Morrison & IFoersler
LLP as Debl Finance, Special
Corporale, Health Care Regulatory,

http://pacersa.cach.uscourls. gov/weonnect/we.dl7usben racer~get_docket~03-13594~8~1...  4/20/2004
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Labor and Spccial Litigation
Counsel; $306,362.60
Compensation; $12,226.29 Cosls
and Expenses hearing on 12/18/03 at
Related No 09:30 a.m, at Ronald Reagan Federal

Docs Bldg, 411 W Fourth $t, Crtrm 5A,
Santa Ana, CA 92701 [Disposed]
RE: Item #366C [EOD 12/01/03]
[DUA]

11/26/03 || 367

I

Resﬁonsc to Debtor's objection and
supplemental objection to claim;

. Related Memorandum of points and
12/01/03 || 368 ~free No authorities; Filed by Claimant
Cassandra Brown RE: ltem #335
[EOD 12/02/03)[MAX]

Withdrawal re: of appearance and
request for special notice; filed by
No Charles C. Clawson 11, attorney for
creditor Summer Page RE: Item
#146 [EOD 12/05/03][RET]

Relatqd

12/05/03 || 369 Docs

Hearing held RE: Dcbtors' Objection
filed 10-17-03 to Claim #101 filed
by Cassandra in the sum of

No $1,000,000.00 - status conference 3-
16-04 at 1:30 p.m.; discovery cutoff
date 3-16-04 (cr:duar) RE: Item
#335 [EOD 12/12/03][ DAN]

Related

12711703 §| 370 =5

Hearing held RE: Debtors'
Objections filed 11-12-03 to Certain
Claims [SET NO. ONE] - sustain all
No claims objections except #60;
continue claim #60 objection to 1-
22-04 at 9:30 am. {cr:duar) RE:
Iiem #346 [EOD 12/12/03][DAN]

Related

12/11/03 || 371 Dogs

Hearing held RE: Debtors’
Objections filed 11-12-03 to Cerlain
Claims |[SET NO. TWO] - sustain all
No objections except #51, 49, 68 & 84
which are continued to 1-22-04 at
9:30 a.m. (cr:duar) RE: Item #347
[EQD 12/12/03][DAN]

Related

12/11/03 |} 372 D_ms

Objection to Cure Statcment filed by
Quality Systems, Inc.; filed by
Reorganized Deblor [EQD 12/16/03]
[DAN]

12/15/03 || 373 No

http://pacersa.cach.uscourts. gov/weonnect/we.dll?usben_racer-get_docket~03-13594~8~1...  4/20/2004
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Declaration (Supplemental) of
Penclope Parmes in support of First
And Final Application Of Rutan &
No ‘Tucker, LLP, Altorneys For The
Official Comnittee Of Creditors
Holding Unsecured Claims RE: Item
#363 [EOD 12/17/03][STE]

Rclated

12/16/03 || 374 [
Dacs

Declaration of Robert Hill mm support
of Morrison & Foerster LLP's Final
Fee Application; filed by Debt
Finance, Special Corporate, Health
Carc Regulatory, Labor and Special
Litigation Counsel For The Debtors
RE: Item #367 [EOD 12/18/03]
[STE]

Related

“Docs No

12/17/03 || 375

Hearing held RE: First and Final
Application filed 11-24-03 for
Compensation and Reimbursement
of Bxpenscs for the Period of May 9,
2003 through October 3, 2003
(WINTHROP COUCHOT
PROFESSTONAL CORP) - approve
fees of $686,426 and expenses of
$48.549.14 (cr:meca) RE: Item #358
[EOD 12/19/03]IDAN)]

12/18/03 || 376 Related

DDCE NO

Hearing held RE: First and Final
Application filed 11-24-03 for
Allowancc of Fees and
Reimbursement of Expenses for the
Related Period of May 9, 2003 lt_hrough
“Docs No Oglober 9, 2003 (HOULIHAN

— LOKEY HOWARD & ZUKIN
CAPITAL) - approve fees of
$785,000 and expenses of $6,303.45
(crimeea) RE: Ilem #359 [EOD
12/19/03][DAN]

12/18/03 || 377

Hearing held RE: First and [inal
Application filed 11-24-03 for
Compensalion and Remmbursement
Related of Expenscs for the Period of May 9,
“Bocs No 2003 through October 3, 2003
(MCDERMOTT, WILL & EMERY)
- approve fees of $108,212 and
expenses of $8,957.25 (crimcca) RE:
Ttem #360 [EOD 12/19/03][DAN]

L —_ —

Hearing held RE: First and Final

12/18/03 || 378

http://pacersa.cach.uscourts. gov/weonnect/ we.dll?ushen_racer~get_docket~03-13594-8~1...  4/20/2004
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12/18/03

Page 18 of 20

Application filed 11-24-03 for
Allowance and Payment of
Compensation and Reimbursement
of Expenses for the Period of May 9,
2003 through October 9, 2003
(STOEL RIVES) - approve fees
$178,113.50 and cxpenses $9,754.66
(crimeca) RE: Item #361 [EOD
12/19/03][DAN]

12/18/03

380 Lo

No

Hearing held RE: First and Final
Application filed 11-24-03 for
Payment of Fees and
Reimbursement of Costs for the
Period of May 23, 2003 through
December 18, 2003 (RUTAN &
TUCKER, LLP) - approve fees of
$143,953.50 and cxpenses of
$10,151.57 (cr:mcca) RE: Item #363
[EOD 12/19/03][DAN]

12/18/03

381 ——

Hearing held RE: First and Final
Application filed 11-24-03 for
Approval and Allowance of
Compensation and Reimbursement
of Bxpenses for the Period from
June 2, 2003 through November 11,
2003 (DELOTTTE & TOUCHE
LLP) - approve fees of $94,235
(crimeca) RE: Ttem #364 [EOD
12/19/03][DAN]

12/18/33

382

L

Related
_'ﬁbc_s_

Mo

Llearing held RE: Motion filed 11-
24-03 to Reimburse Committee
Member's Expenses (Expenses
Incurred by Southwest Dental
Center, as Member of the
Comrmittee) - approve
reimbursemnecnt of $1,756.64 of
expenses (crimeca) RE: Ttem #363
[EOD 12/19/03][DAN]

12/18/03

4 Related
- Docs

MNo

Hearing held RE: Final Application
filed 11-26-03 for Compensation {or
Services Rendered and
Reimbursemenl of Expenses
Incurred for the Period of May 10,
2003 through Oclober 9, 2003
(MORRISON & FOERSTER LLP) -
approve [ces of $304,362.60 and
expenses of $11,777.71 (crimecea)

http://pacersa.cacb.uscourts. gov/wconnect/we.dlJ7usben_racer~get_dockel~03-1 3594~8~L.. 4/20/2004
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RE: Tlem #367 {EOD 12/19/03]
[DAN]

ORDER re: applicalion for fees,
eXPEenscs Or compensation
GRANTED, payment to Winthrop
Couchot, P.C., counsel to the
Deblors - May 9, 2003 - October 3,
2003 - FEES: $686,426.00,
EXPENSES: $48,549.14; payment
to Houlihan Lokey Howard &
Zukin, Financial Consultants {o the
Deblors - May 9, 2003 - October 9,
2003, FEES: $785,000.00, COSTS:
$6,363.45; payment to McDermott,
Will & Emery, Special Counsel o
the Dehtors - May 9, 2003 - October
3, 2003, FEES: $108,212.00,
COSTS: $8,957.25,; payment to
Morrison & Foerster LLP, Special
Corporate, Health Regulatory, Labor
Related ) and Special Litigation Counsel to the
Docs Image: 6 Pages; 216 KB; PDF || Deblors, May 10, 2003 - October 9,
et 2003, FEES: $304,362.60, COSTS:
$11,777.71; payment to Stocl Rives
LLP, Special Corporate Counsel to
the Debtors, May 9, 2003 - October
9, 2003, FEES: $178,113.50,
COSTS: $9,754.66; payment to
Rutan & Tucker, Counscl for the
Committec May 23, 2003 -
December 18, 2003, Supplemecntal
FEES: $143,953.50, Supplemental
COSTS: $10,151.57; payment lo
Deloitte & Touche, Financial
Advisors Lo the Committee, June 2,
2003 - November 11, 2003, FEES:
$94,235.00, COSTS: 0; payment to
Southwest Dental Center,
Commillec Member, FEES:
$1,756.64; with noticc of entry RE:
item #367 [FOD 12/22/03][STE]

12/19/03 || 384

ORDER allowing and disallowing
claim(s) (Objcction o Certain

“laims - Se . One) Claim Nos.
12/19/03 || 385 Tmage: 11 Pages; 361 KB, FDF ;éimﬁ 5; tgo 6(,?“;()3 %1;1 111518N703
30, 20, 54, 36, 25,29, 47, 17, 22,
104, Allowed in the amount of $-0-;
Claim No. 60 is Continued to 1-24-

http://pacersa.cach. uscourts.gov/weonn cot/we.dl7usben racer—get_docket~03-13594~8~1... 4/20/2004

e




USBC Central District of Caliiia, Santa Ana . Page 20 of 20

04 at 9:30 a.m.; Claim No. 106 is
allowed in the amount of $941.87 as
(ieneral Unsecurcd Claim; with
notice of entry attached [EOD
12/22/03][MCA]
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: EXHIEBIT

Dean P. Sperling

State Bar No. 82936 W "
LAW OFFICE OF DEAN P. SPERLING Q

201 East Sandpointe, Suite 220

Santa Ana, California 92707-5742

(714) 438-8090

Attorneys for Plaintiff
Pocatello Dental Group

UNITED STATES BANKRUPTCY COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

In Re: ) Case No.: SA 03-13594-JR
CHAPTER 11
INTERDENT SERVICE OBJECTION OF CREDITOR,
CORPORATION . POCATELLO DENTAL GROUP

TO .  ASSUMPTION OF
EXECUTORY CONTRACT AS
PROVIDED IN SECOND
Debtor AMENDED JOINT CHAPTER 11
PLAN QR REORGANIZATION;
DECLARATION OF DEAN T.
SPERLING IN SUPPORT
THEREOF; POINTS AND
AUTHORITIES IN SUPPORT
THEREQOF '

[Declaration of L.R. Misner
concurrently filed as scparate
document]

Date: September 3, 2003
Time: 1:30 pm.
Ctrm: 5A

TO ALL INTERESTED PARTIES:

Creditor Pocatello Dental Group, PC (“Pocatello™), a creditor of the Debtor Interdent
Service Corpofation ("Debtor™), hereby objects to the assumption of the Dental Group
Management Agreement (“Agreement”) by the Debtor, Interdent Service Corporation

(“Debtor’”) in the Second Amended Plan (“Plan™)'. The grounds for the objection to the

't is Pocatello’s assumption that the Agreement is being assumed. The Plan and Second
Amcnded Disclosure Statement (“Statement™) state that Exhibit“11.1 A-1", “11.1 A-2", “11.1 R-1"
and “11.1 R-2" of the Plan Documentary Supplement (“Supplement”) shows which executory
contracts arc being assumed and which are being rejected. The Supplement was not included in the
documents served with the ballot, was not found on Pacer and a request to the Debtor for a copy of
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assumption are as set forth below:

+ Due to the assignment of the Apreement, pre-petition, without the consent of
Pocatello and the failure of the Debtor to maintain the dentistry practice of Pocatello as “the
preeminent group practice in Pocatello and the surrounding area”, as required under the
Agreement, such breaches are “noncurable” and thus the Agreement cannot be assumed.

4 In the event that the Court deems that the Agreement can be assumed, ptior to
the assum ption of the Agreement, the Debtor must cure all outstahding defaults, promptly
compensate { or provide adequate assurance of prompt compensation) Pocatello for any
actual pecuniary damages suffered as a result of the default and, further, provide adequate
assurance of future performance all as rdquircd under Bankruptcy Code §365(b). Pocatello
has filed a proof of claim itemizing the damages caused By the Debtor, in the sum of
$2,044,539.50 stemming from breaches of the Agreement. A true and corrcct copy of the
proof of claim (“Claim™) timely filed with the Court on July 28, 2003 is attached as Exhibit
“1” to the concurrently filed declaration of Deéﬁ P. Sperling, Esq.

+ No provisions for cure of the defaults or adequate assurance of future
performance by the Debtor under the Agreement is set forth in the Plan

Additional Facts are set forth in the separately filed declaration of L.H. Misner.

| Respectfully submitted,
LAW OFFICE OF DEAN P. SPERLING

- .J Il S, A
Afean P. Spe , ¥ Attorge
Pocatello Dental Group, PC

DATED: August 18, 2003 By:

the Supplement went unanswered.
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DECLARATION OF DEAN P. SPERLING
I, DEAN P. SPERLING, do hereby declare as follows:

Capacity to Testify
1. I am an attorney at law, duly licenscd to practice in the State of California and
before this Court. I am counsel for the creditor herein, Pocatello Dental Group, PC
(“Pocatello”). As vounsel for Pocatello, T have personal knowledge of the facts contained
in this declaration and if called and sworn as a witness would and could testify competently
thereto.

Proof of Claim

2, Attached hereto as Exhibit “1" and incorporated herein by reference is a truc
and correct copy of the proof of claim dated July 25, 2003 and timely filed with the Court
on July 28, 2003 (“Claim”), cxecuted by Pocatello. This declarant received the Claim from
Pocatello and caused it to be filed with this Court. A copy of the Clamm was made by this
declarant’s office from the original, and a conformed copy of the face sheet showing the
filing date of July 28, 2003 ﬁras added.

Request for Plan Documentary Supplement

3. In reviewing the Second Amended Plan (“Plan”) and Second Amended
Disclosure Statement (“Statement”) this declarant notes that in order to determine which
eiccutory contracts were being accepted and which ones rejected, a review of Exhibit “11.1
A-1", “I1.1 A-2", “11.1 R-1"and “l11.1 R-2" of the Plan Documentary Supplement
(“Supplement”) is required. (] 11.1, page 63 of the Plan; 1 9.1, page 94 of the Statement®).
Tn reviewing the documents received with the Plan and the Statement, this declarant did not
find the Supplement included. A review of the Court docket by this declarant on August 13,
2003, through Pacer, did not reveal any entry showing the filing of the Supplement.

I

Under 4 2.1.105, page 25 of the Statcment, the Supplement is required to be [iled with the
Court no later than ten (10) business days prior to the deadline for filing objections to conlirmation
of the Plan (August 20, 2003) - August 8, 2003 at the latest.

-3 -
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4, As such, on August 13, 2003, this declarant, sent a letter to the Debtor’s
counsel explain the problem in obtaining a copy of the Supplement and requesting that a
odpy be sent. No response to said letter was received. A true and correct copy ofthe August
13, 2003 letter from this declarant is attached hereto as Exhibit “2" and incorporated herein
by refercnce.

[ declare under penalty of perjury under the laws of the Statc of California and the
United States of America that the foregoing is true and correct.

Executed on August 19, 2003 at Santa Ana, California.

%gﬁ%@%%o .....
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POINTS AND AUTHORITIES
1. THE PLANMAY NOT ASSUME THE SUBJECTEXECUTORY CONTRACT.,

The executory contract at issue is attached to the proof of claim filed by creditor,
Pocatcllo Dental Group, PC (“Pocatello”) on July 28, 2003 (“Claim”), Exhibit 1 to the
Declaration of Dean P. Sperling (“Sperling Declaration”). Said contract is entitled Dental
Group Management Agreement (“Agreement”) and is between the predecessor of Interdent
Services Corporation (“Debtor™), GMS Dental Group Management, Inc., and 1daho Dental
Group, P.A., the predecessor of creditor herein, Pocatello Dental Group, PC (“Pocatello™).

Paragraph 10.1 of the Agreement, dealing with assignment ofthe Agreement, provides
the following:

Assignment, Neither party shall assign this Agreement to any other party of

parties without the prior written consent of the other party, which consent

may be withheld arbitrarily or capriciously, for any reasen or for no

reason whatsoever and any attempted assignment in violation of this

Agreement shall be null and void.” [emphasis added]

As set forth in the Dcélaration of L.H. Misner (“Misner Declaration™) Pocatello has
never consented to any assignment of the Agreement from the original Manager, GMS
Dental Group Management, Tnc., to the Debtor. Pocatello has requested documentation
showing the relationship of the Debtor to its predecessors but none has ever been provided.
Under the Agreement, Pocatello did not have to agree to any assignment and could refuse
consent simply because it wishes to do so. Of course, the current status of California Law
(the Agreement is interpreted under California Law pursuant to Paragraph 10.8, page 19)
requires that standards of commercial reasonableness and good faith be utihized. The

California case of Kreisher vs. Mobil Oil Corporation, 198 Cal. App. 3 389, 243 Cal.Rptr

662, (1988) involved a issue of retroactivity of the policy in California of using standards of
commercial reasonableness and good faith in connection with consents to assignments.
Mobil had an ahsolute prohibition against assignment of a franchise agreement without its

consent. While the issue was the changed law in 1985 and its application to the therein fucts,
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the Court did state the requirement of standards of commercial reasonableness and good faith
in determinations of assignment. (198 Cal.App.396). A true and correct copy of Krglshet is
attached hereto as Extubit “3".

In the case at bar, the Agreement is personal to both parties. No consent to
assignment has been executed. In fact, as set forth in the Misner Declaration, Pocatello has
no idea where the Debtor came from or how it obtained the rights and obligations under the
Agreement. |

Bankruptey Code §365(c) states the following regarding the ability of the Debtor to
assume an exécutory contract:

“(¢) The trustee may not assumne or assign any exccutory contract or unexpired

lease of the debtor, whether or not such contract or lease prohibits or restricts

assignment of rights or delegation of duties, if--

(1)(A) applicable law excuses a party, other than the debtor, to such
contract or lease from accepting performance from or rendering performance

to an entity other than the debtor or the debtor in possession, whether or not

such contract or lease prohibits or restricts assignment of rights or delegation

of duties; and

(B) such party does not consent to such assumption or assignment, W

Pocatello does not consent to the assumption of the Agreement. Without a wrtten
consent to the assignment of the Agreement to the Debtor, there is simply no executory
contract to assumc as such assignment is in violation of the Agreement and is null and void.
In essence without a written consent, the Debtor simply does not have any rights under the
Agreement since Pocatello does not have Lo accept the Debtor’s performance under the
Agreement and, as such, the Debtor cannot assume it.

Even if there is a determination that the Debtor, somehow, is the correct party under
the Agreement, the failurc to obtain a written consent from Pocatello 1s a default which
carmot be cured. Additionally, the failure of the Debtor to perform its obligations under the

Agreement so as to maintain Pocatello as “the precminent group practice in Pocatello and the
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surrounding area”, which is standard required under provisions of the Agreement discussed
below under Point 2 regarding the Debtor’s defaults , cannot be cured.

The Ninth Circuit Court of Appeals case of In re Claremont Acguisiﬁon Corporation,
Inc., 113 F.d3d 1029 (9th Cir), is instmctivc regarding the failure to obtain a wrilten consent
to assignment. Claremont involved cross-appeals by the chapter 11 debtor and General
Motors Corporation (“GM™) conceming the ability of'the debtor td assign under bankruptcy
code §363, certain automobile franchise contracts to a third party purchaser. The issue
centered around the correct interpretation of Bankruptey Code §365(b)(2)(D) in light of the
fact that the debtor had ceased operation of its automobile franchises pre-petition for in
excess of seven (7) days. The franchise contracts contained a ‘provisioln that GM could
terminate the contracts if the debtor ceased operations for more than seven (7) days. The
debtor asserted that §365(b)(2)(D) stood for the proposition that a debtor did not have to cure
nonmonetary defaults. GM asserted that, in curing defaults concerning nonmonetary
obligations, the debtor did not have to cure any penalties arising from a nonmonetary default.

In determining that the interpretation by GM of §365(b}2)(D) was correct, the Ninth

"Circuit stated as follows:

“Stated differently, subsection (D) provides an exception from cure for
satisfaction of ‘penalty rates’ and ° pcnaléy provisions.” When construed inthis
manner, the clause following the word 'or’ is not a catch-all exception to
paragraph (1), but instead an exception concerning those provisions of a
contract which impose a penalty for a debtor’s failure to perform a
nonmonctary obligation.” 113 F.3d 1034.

The Court concluded by stating:

“Debtor’s failure to operate the franchises for scven consecutive days 18 not 4

default of a contractual provision relating to the satisfaction of a penalty rate

or the payment of a penalty. Accordingly, Debtor’s obligation to cure their

default is not excused. Because Debtors are unable to now cure their

default, the GM Dealer Agreements may not be assumed and assigned.

113 F.3d 104-1035.” [emphasis added].

The failure of to obtain a written consent to the assignment of the Agreement from
GMS Dental Group Management, Ine.(or other subsequent assignees) to the Debtor is, under

the reasoning of In re Claremont Agquisition Corporatign, a default under the Agreement.

Further the failurc to perform under the Agreement so as to maintain Pocatello as “the
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preeminent group practice in Pocatello and the surrounding area”, wherc that standard 1s
required under the Agreement (as discussed in Point 2 below) is a default under the
Agreement However, these failures cannot be cured anymore than the failure of the
franchisee to operate the GM dealerships for seven days could be curcd. The Agreement,
therefore, cannot be assumed.

2. THE PLAN MAY ASSUME AN EXECUTORY CONTRACT ONLY WHERKE

THE PROVISIONS OF BANKRUPTCY CODE §365(b){(1) ARE SATISFIED.

_ A. Section 365(b)(1)
Bankruptcy Cc.nde ‘365(b)(1) states the following regarding the assumption of an
cxecutory contract which is in default: |
“Yb)(1) If there has been a default in an executory contract or unexpired lease
of the debtor, the trustee may not assumne such contract or lease unless, at the
~ time of assumption of such contract or lcase, the trustce--
(A) cures, or provides adequate assurance that the tfustee will promptly

cure, such default;

(B) compensates, or provides adequate assurance that the trustee will
promptly compensate, a party other than the debtor to such contract or lease,

for any actual pecuniary loss to such party resulting from such defavlt; and

(C) provides adequate assurance of futurc performance under such
contract or lease.”

Itis the position of Pocatello that the Debtor may not assume the Agreement since the
Debtor tailed to obtain the written conscnt of Pocatello prior to accepting an assignment of
the Agreement from the original Manager under the Agreement. Néverthelcss, should the
Court deem that the Agreement is, in fact, assumable, then the defaults under the Agreement
must be curcd as required under Bankruptey Code §365(b)(1).

B. Summary of the Defaults of the Debior
Tn the case at bar, the Claim shows that a debt in the sum of $2,044,539.50 is asserted

as a result of four (4) different categories which are summatized as follows: Failure to
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provide equipment as required ($404,262.66); Failure of the Debtor to pay expenses of
Pocatello ($135,315.53); The placement of pati‘cnts on “no recall” status without the consent
of Pocatello (81,166,277.00); and unpaid interest on patients accounts for January 1, 1998
through May 9, 2003 ($338,684.31). Additionally, the failure of the Debtor to performi its
obligations under the Agreement pursuant to the

As set forth in the Agreement, a copy of which is attached to the Claim, the Debtor
is engaged under the Agreement as an independent contractor to provide the managemcent
services for the dental practice of Pocatello as specified in the Agreement. (Agrecment,
Paragraph E under “Recitals™). |

C. Specifics Supporting the Defaults of the Debtor
Failure to Provide Proper Equipment

Exhibit C to the Claim itemizes the personal property which the Debtor has failed to
purchase as required under the Agreement along with the cost of each item. The duties of
the Dcbtor owing to Pocatello are generally set forth in Paragraph 4.1, page 9 of the
Agrcement as follows:

General Description of Servicgs, With the limitations sct out elscwhere in this

Agreement, Manager [the Debtot] shall provide or arrarige for the provision
to Group [Pocatello] of all support services reasonably necessary and
appropriate for the efficient operation of the Practice. Such services include
all administrative services necessary to Group’s performance ofits obligations
under Payor Contracts, contracting, marketing, capital formation and
assistance with long term strategic plan11ing. Maunager shall exercise its best
efforts to fulfill the administrative functions of a well managed deotal group
and to maintain the Practice’s slatus as the preeminent group practice in
Pocatello and the surrounding area.”

Paragraph 4.2 atpage 9 of the Agreement provides the duties of the Debtor owing to

Pocatello regarding facilities and cquipment purchases as follows:

“Facilities. When appropriate, Manager shall secure and maintain facilities,

- 9 -
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including, without limitation, office space, improvements, furnishings,

equipment, supplies and personal property of a nature and in a condition

necessary and appropriate for the efficicnt and effective operations of the

Practice subject to the general approval of the Joint Operations Committee.

Manager shall secure and maintain said facilities in the name of Group. Group

hereby accepts and approves of the facilities mitially provided by Manager,

However, Manager from time to time shall make such facilities changes,

including but not limited to dental equipment purchases, as reasonably may be

requested by Group so that Group may co:ndud its practice according to the

level required to maintain the practice’s sfatus as the preeminent group

practice in Pocatello and the surrounding area.”

As itemized in Exhibit “C’ to the Claim, the therein set forth equipment was required
to be purchased, but was not, thercby failing to maintain the Practice of Pocatello as “the
precmincﬁt group practice in Pocatello and the swrounding area.”. The value of the
equipment.required to be purchased under the Agreement is the sum of $404,262.66.

Failure to Pay Expenses of the Grauj;

Paragraph 2.6(b), pages 3 and 4 of the Agreement provides the following concermning .
the payment of Pocatello’s financial obligations:

“Liabilities. Manager shall be rosponsible for paying all claims and

obligations associated with the operation of Group pursuant to this Agreement;

provided, Manager shall be deemed to discharge fully its responsibilily to

Group for the liabilities described in this subparagraph by its timely payment

on Group’s behalf of, or delivery to Group of an amount sufficient to

discharge, all of Group’s obligations and liabilities now cxisting or arising in

the future, including thosc under Provider Subcontracts, Employment

Agreements, Groups professional liability insurance and any other operational

oxpenses for which Group retains responsibility or thatare delegated to Group,

whether pursuant to this Agreement or any other agreement of the parties or

- 10 -




action of the Joint Operations Committee (“Group Expenses”).

Notwithstanding the foregoing, Manager does not assume any liabilities of

Group which are unrelated to the Practice of any liabilities for income taxes.”

Paragraph 4.6, page 10 of the Agreement further provides as follows in pertinent part
regarding billing and paymeﬁt of expenses :

“Billing_and Collection Payment of FExpenses. In addition to the

responsibilities of Manager under Section 2.6(b), Manager shall be responsible
for all billing and collecting activities required by Group. Manager shall also
bé responsible for reviewing and paying accounts payable of Group.”

" As set forth in the Claim, an itemized in Exhibits “D” and “E” also attached to the
Claim, the Debtor has failed to pay compensation bonus of L.R. Misner for the years 1998,
1‘999,.2000, 2001 and 2002 as set forth in said Exhibit “D”. Further, the legal foes of
Coopers and Larson, as itemized in said Exhibit “E”.

Placing of Patients on “No Recall” Basis

As set forth in the Claim, the Debtor placed patients on a “no recall” basis without the
knowledge and/or consent of Pocatello thereby causing a loss of income which otherwise
would have been realized by servicing such patients. Exhibit “F”* to the Claim itemizes the
claim of $1,166,277.00 in lost revenue to Pocatello by listing the nunber of patients on the
list for each of Pocatello’s individual dentists and factoring in the collection rate.

Paragraph 2.1, sct forth above, provides that nothing the Debtor does shall interfere
with the dentist-patient relationship. Paragraph 3.2 of the Agreement states as follows:

“Professional Matiers. Pursuant to applicable laws and requirements

governing the practice of dentistry, Group shall retain ultimate responsibility

for all activities of Group that are within the scope of a dentist’s licensure and

cannot be performed by Manager due to Manager’s non-licensed slatus.”

Paragraph 3.4(a)(1) ot the Agrecment, concerning the practice of dentistry, provides
as follows:

“Authority and Control. Strategic planning, overall direction and conirol fo

- 11 -
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the business and affairs of Group, and authority over the day-to-day activities
of Group shall be accomplished as follows:
(a)  Exclusive Authority.
(1)  Group.

Group shall have the sole responsibility and authority for all
aspects of the practice of dentistry and delivery of dental gervices by
Providers. Group shall consult with Manager or the Joint Operations
Committee to the extent reasonable and not inconsistent with the licensure of
dentists.”

As set forth in the Claim, and as detailed in the Declaration of L. FL.. Misner (“Misner
Declaration”), the Debtor has violated the above provisions of the Agreement by refusing
patients of the Group the right to obtain or continue receiving dentistry services from the
Group without the knowledge or consent of the Group. The “no recall” list prevents a card
being sent to patients for reminders of the need for dental services. This interfercnce with
the practice of dentistry by the Debtor has caused losses as itemized in the Claim and, as set

forth in the Misner Declaration, continuing loses of $50,000.00 per month,

The case of In re: Great Northwest Recreation Center. Inc,, 74 BR 846 (1987)
involved a chapter 11 debtor whose plan of reorganization provided that certain franchise
agrecments were to be assumed. In discussing the issue of §365, the Court stated the
following regarding the provisions of the plan on assumption of the executory contracls:

The franchise agreement at issue here has not been previously rejected, and the

Plan now secks to assume that agreement in order to malke the Plan feasible.

5 Collier on Bankruptcy, § 1123.02, P. 1123-18 (15th Ed.) explains:

mWhat is clear is that Section 1123(b)(2) does not provide blanket authority
to reject or assume executory contracts. Section 1123 (b)(2) is subject to
Section 365 and the Trustec's power under Section 365(a) to reject executory
contracts and unexpircd leases is not absolute but is 'subject to the court's

approval'.  Thus, what the Plan proposes with respect to assumption,
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assignment or rejection of exccutory contracts is not necessarily what the

court will determine to be permissible. Section 1123(b)(2) is permissive.

The Plant may provide for the assumption or assighment of an executory

contract. On the other hand, the contract may 'ride through' the plan as

unaffected, However, a party to the contract may insist that it either be
rejected or fully assumed under the plan if the contract has not already

been dealt with. * * * " [emphasis added] (74 BR 852)

Tn the case at bar, Pocateilo, to the extent that the Court finds that the Debtor 15 a
proper party to the Agreement and, as such, is entitled to assume or reject the Agreement,
does insist that the Agreement be deemed assumed or rejected and that it not “ride
through”. If the Agreement is to be assumed, then all of the defaults as identified in this
objection must be cured and, further, adequate assurance of fture performance according

to the specific terms of the Agreement must be provided.

3. CONCLUSION.
Given all of the foregoing, it is the position of Pocatello that the Agreement cannot
be assumed by the Dcbtor since the Debtor is not a party to the Agreement or, alternatively,
the attempted assignment without the written consent of Pocatello is an uncurable breach.
Alternatively, should the Court determine that the Agreement can be rejected or assumed
by the Debtor, to the extent that the Debtor sceks to assume the Agreement, the defaults
under the Agreement must be cured and adequate assurance of performance as required
under the Agreement must be provided. No provisions for such cures and assurances
appear in the Plan or the Statement. |
Respectfully submitted,
LAW OFFICE OF DEAN P,SPER

DATED: August 18, 2003 By:

ean P. Sperling, Attop&bys for Credi
ocatello Dental Group, PC

FAawp#Pocatello Dentu\Pleading\Obj ToPlan, whped
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ITEMIZATIO_N

Breaches of Dentai Group Management Agraen‘lent1 between GMS Dental Group
Management, Inc.? and Idaho Dental Group, P. A> dated Qctober 11, 1996:

Failure of Debtor to provide equipment and supplies
necessary to maintain practice of Group as preeminent
practice in the area® . : - $404,262.66

Failure of Debtor to pay expenses of Group:

L.R. Misner compensation {2 percent bonus, ‘1998-2002)5 131,485.53

Legal expenses® 3,830.00
Debtor placing patients on "no recall” status without the knowledge
and/ar consent of Group or its individual dentists’ 1,166,277.00
| Unpaid mterest collected on patlents accounts (January 1 1998 . e .
toMayQ 2003 ‘- o] 33888431
Total - N  $2,044,539.50

! Exhibit A

2 InterDent Service Corporation ("Debtor”) is the successor-in-interest to GMS
Dental Group Management, Inc. ‘ -

3 |daho Dental Group, P.A. changed its name to Pocatello Dental Group, P.C.
(*Group”) on Qctober 11, 1996 (Exhibit B).

4 A list of necessary equipment and supplies is attached as Exhibit c.
® Exhibit D |

8 Exhibit E

7 Exhibit F

& Exhibit G
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DENTAL GROUD MANAGEM=NT AGREEMENT

THIS DENTAL GROUTP. MANAGEMENT ACREEMENT (this "Agreement“) ig
dated as of October 11, 1596 and ig effective as of the date set
forth in Section 6.1 (*Effective Date") by and betwaen GMS DENTAL
CROUP MANAGEMENT, INC., & Delaware corperation ("Manager")} and
wholly-ownead subsidiary of GMS Dental Group, Inc., & Delawarea
corporation (the "Company") and IDAHO DENTAL GROUP, P.A., an Idano
professional corperation (*Group") .

RECITALS
4. Group engages in the practice of dentistry by providing
dental services to patiepts.of Group ("CGroup Patients") and tc
cnrollees ("Beneficiaries") of dental plans ("Plans”) under

contracts ("Payor Contracts") betwesn Group and Plans or between
Beneficiaries and Plans. '

B. Group provides dental gervices Lo Beneficiaries and to

Group Patients through arrangements with licensed individuals
("Providers"). Such arrangements Nay include contracts
("Employment_AgrEEments"} with dentist employes= (collectively
“Employee Providers"') and agreements ("Provider Subcontracts”):
with independent contractor dentists and non-dentistvproviders of

vasious . dental care services (collectively ‘nSubcontract’ -
f}Providers“). AR S . ‘ o

e,  All aetivities of Group subject to-this:Agréémeﬁt"afe.

referenced as the "Practice.” A1l references Lo "dantal" care and
services include general and specialist dental services. A11

references to "dentists” inciude generalists and specialists.

. Manager is a management cervices company that has been
crganized to provide certain support zervices for the Practice and
for other dental groups. Manager is in the business of providing
or arranging for management services, Facilities, equipment and

certain personnel NeCessary for the operation of Che Practice.

E. Group desires o retain Managsr oo an indepencent
contractor basis to provide management Services that are more
particularly described below, and Manzger dezires to provide such
management services under the LEerms and conditions set forth in
this Agreemant.

AGREEMENTE

NOwW, THERZFORE, in coensideration of the covenants and
cpndltlons contained herein, Managsr and Group agree &s follows:

1a34E310




® o
ARTICLE 1

DEFINITIONS

. Terms that are capitzlized within this Agreement and Its
addenda and exhibits are defired in Addendum 1.

ARTICLE 2

SCOPE OF ACREEMENT

2.1 General Scope of Agyeement. This Agreement shall apply
to the Practice, inecluding, without limitation, all professional,
administrative and technical services, marketing, contracting,
case management, ancillary dental services, outpatient services
and dental care facilities, eguipment, supplies and items, exceapt
as otherwise specifically provided in this Agreement. = Group’s
Employment Agreements shall encompass substantially all such
activities of Employse Providers and shall provide that all
revenues derived from such activities (and not excluded below) are
Revenues., Nothing in this Agreement shall be construed to altex
or in any way affect the legal, ethical and professional
relationship between and among Provider and Provider's patlents,
nor shall anything contained in this Agreement abrogate any right

- or obligation arising out of or applicable to the dentist-patient
- relationship. ‘

2.2 License. .Group grants Manager an exclusive license to.

'use any and all of Group’s assets, whether tangible or intangikle,
in carrying out Manager’s duties and responsibilities undar the
~provisions of this Agreement. ' L

2.3 Intellectual Property. To the extent not assigned
pursuant to Section 2.6 Group hereby grants to Manager a
non-exclusive, perpetual, rovalty-free, worldwide license to use
and sublicense the use of any intellectual property owned Dby
Group. This license shall covex, but not be limited to, use of
the following: '

(a) Service Mark. Group hereby grants Manager the right to
use all serviece marks and trademarks of Group (the nMarks") for
marketing and promotional materials in comnection with Group's
offering of dental services. Manager agrees to use the Marks
solely in the design format used by Group as of rhe date of this
Agreement or another design format approved in advance in writing
by Group. Group shall have the opportunity to review any
marketing or other materials using the Marks in advance of any
public distribution. Manager agrees that it will inelude these
restricticns on use in any sublicense of the Marks.

' (b) Copvrichted Materials. Group hereby grants Manager Che
right to use any end all copyrighted materials authored or owned
by Group including, specifically, the Group dental management

12346330




system software programs (the "Programs"). This license includss
the right to sublicense the Programs and the right Lo prepare and
own Cerivative works based on the Programs, all without a duty of
zccounting to Group. Group shall execute all documents reguired
o enable Manager to own, usa and exploic all such rights.

4 Revenues. "Revenues" snall mean =11 of Group’'s accounts
receivable (net of contractual adjustments and bad debt), and cash
collectione. Revenues shall include all funds cellected by, or
lagally due te, Group or any Affiliate of Group, including,
without limitatienm, =the following: (a2} all fee-for-service
payments for services to Group Patients or Beneficiaries; (b) all
payments established under Payoxr Contracts; (c) all cocrdination,
of bDensiits or deductibles and third-party liability recoveries

‘related to the Group's services; (d) all payments, dues, feezs or

other compensation te Group, (e) any income, profits, dividends,
distributions or other payments frem Group’s investments; and
(f) any interest or other non-operating income of Group.

2.5 Depcsit Accounts. All cash recszived by Croup from
wharever source shall be deposited into an account oOr accounts
("Accounts') in the name of Group at a panking institution
selected by Group and approved by Manager. Group =authorizes
Manager to bill and collect, in Group's name, all charges and

. reimbursements fcr Group’'s dental relzated activities and to
deposit such collections in the Accouncs. Group agrees Lo aSsSist

and cooperate with Manager in the billing and collection process

-and to immediately deliver to Manager for deposit any monies Group
may receive.. - - ' ‘ '

2.6 Ass;gnment.

(a) Assets. Except for the Dental Practice Assats and
except as prohibited by contract or by law, Group hereby assigns,
sells, conveys, transfers, and delivers to Manager, and Manager
hereby accepts from Group, all of the assets and properties ol
Group of every kind, character and description, whether tangible,
intangible, real, personal, or mixed, and wherever located,
including, but not limited to, &ll Revenues, casi, ACCOUILLS
receivable, advances, prepaid expenses, deposits, equipment and

improvements. The assaets shall be valued at their fair marketc

value which has been determined to be their respective book
values. Manager shall have the authority, and Group shall execute
any and all documents as may be necessary of appropriate Lo
transfer the asserts to Manager, authorize Manager to transier the
funds in the Acsounts te a separate account in the nane of
Manager, and effectuate the intention of this provision. -

(b} Liabilities. Manager shall be responsible for paying
all claims =znd obligations associated with the operation of Group
pursuant to this Agreement; provided, Manager shall be deemed Lo

discharge fully its responsibility to Group for the liabilities
described in this subparagraph by its timely payment on Group's

pehalf of, or delivery to Group of an amount sufficient Lo
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Gischarge, all of Group's obligations and liehilities now existing
or arising in the future, including those under Provider Subcon-
tracts, Employment Agreements, croup‘s professional liability
insurance and any other operational expenses for which  Group
racaing rasponsibkbility or that are delagzted to Group, whether
pursuant to this Agreement or any other agreament of the parties
or action of the Jeint Operations Committee ("Group Expenses").
Notwithstanding the foregoing, Manager does not assume any
1iapilities of Group which are unrelated to the Practice or any
jiapilities for income taxes.

ARTICLE 3

COVERNANCE AND CONTROL

3.1 Appointment. OGroup hereby appoints Manager &s its seole
and exclusive manager for the cperation of the Practice and
covenants neot te enter into an agreement with any FPerson ather
than Manager to perform or assume any of Manager’'s rights, duties
or responsibilities &s provided herein. Manager hereby accepts
full responsibility for such management as mors fully set forth
herein. - : :

3.2 Professional Matters. ‘Pursuan: to applicable laws and
regquiremsents governing the practice of dentistry, Group shall
~retain ultimate responsibility foxr all activities of Group that

*'are within the scope of ‘a. gentist’'s licensure and cannot be

 ?performed by Manager due Lo Manager’s non-licensed status.

: 3.3 Relatiopnship of parties. - In the performance of ite
duties and obligations under rhis Agreement, it i5 understoad and
agreed that Manager shall, at all times, be acting and performing
‘as an independent contractor and not as an amployee of Group.
Except as provided in this Agreement oY as required by law, Group
chall neither have nor exsrclse any control or direction over .the
methods by which Manager shall perform its obligation thersunderT;
nor shall Manager have or axercise any control or directlion over
rhe methods by which Group shall practice dentlstry. It is
expressly agreed by the parties that no work, act, commissicn or
omission of Manager pursuant to the terms and conditions of this
agreement shall be construsd to make Or render Manager oOr
Manager’'s employees Qr agents, the employees of Group. Manager
and Group are not partners or joint venturers with esach other and
nothing herein shall be construed S0 as to make them pRrtners o
joint wventursrs or impose upch cither of them any liability as
partners or joint venturars. Group's responsibility is to assure
that the services covered by this Agreement chall be performed and
rendered in a competent, efficient and satisfactory Manner.

3.4  Authority and Control. Straregic planning, overall
direction znd control of the husinass and affairs of Group, and
suthority over the day-to-day activities of Group shall be
accomplished as follows: .
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(a) Exglusive Authority.

(1) Group. Group shall have the sols responsibility
and authority for all aspects of the practice of dentistry and
delivery of dental services by Providers. Group shall consult
with Manager or the Joint Operations Committee to the saxtent
reasonable aznd not ilnconsistent with the licensure of dentists.

(2) Manager. Manager shall nave the sole
responsibility and authority for descisicns related to the
adminisztration of the Practice, inceluding without limitation those
responsibilities listed in Article 4.

(b) Joint Authority. 211 other dacision-making autherity
selated to tne business and afiairs of Group shall be vested in a
joint operations committes (the “Joint Gperatians.CDmmittee").
Nothing herein shall be censtrued as Dpraventing the Joint
Operations Committee from appolnting representatives and
dslaegating authority to such representatives so long as the Joint
Operations Committee may revoke such appointment and delegation at
any time and so long as the Joint Operations Committee retains
wltimate responsibility for the decisions of such representatives.

. 3.5 Joing Operations Committes. Strategic planning, overall

 direction and contrel of the hbusiness and affairs of Group, and
authority over the day-to-day activities of Croup . shall be
- oversean by the Joint Operations Committee as follows: . ‘

(2) Joint Operations Committee Membershin. =~ The Joint

' Operations Committee ~shall consist  initially of five- (5)
" individuals (the "Committee Membexs™). Group shall desigmate two

(2) Committee Members who shall be licensed dentists (the "Group
Members") and the remaining three (3) Committee Members {the
"Manager Members") shall be apoointed by Manager. The number of
Committee Members may. be increased by agreement of the varties.
Fach party shall continue to direct .the appointment of the same
percentage of Committee Members as described above. Each
Committee Member shall serve at the pleasure of the party
designating such Committee Member and mav be replaced, with or
without cause, at any time by such party upon rhe delivery of
written notice thersof to the other Committes Members. Manager,
Group and their raspective Committee Members shall diligently
pursue any praliminary sactiviries that are necessary to allow the
Joint Operations Committee to take an action. Where Committee
Members are required to consult with the organization appeinting
such Committee Members, the Commlttee zhall establish and agree <N
2 deadiine for accomplishing such consultation. ‘ :

(b) Joint Operatigns Committee hetion.

: (1) Joint_ Actiom. Except as otherwise expressly set
forth above, the Joint Operations Committes snall take all other
act;ons rhat have been approved by & majority ef the Committee
Memoers.
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(2} Cgpsultation Forum. Consultation between Groun and
Manager, if any, shall take place at a meeting oI the Joint
Gperations Committes, and Group and Manager hereby agree tao De

bound Dy the decision of their Group Members or Manager Mambers,
‘as the case may be.

(¢) Joint Q@perations Commitcres Msstings. Meetings of the
Joint Operations Committss may be held by telephone or similar
communications equipment so long as all Committee Members
participating in & meeting can hear and speak to each other. Thas,
Joint Operaticns Committes shall prepare and maintain written
minutes of all meetings and shall provide a copy of the minutes to
rhe parties within fifteen (15) business days following each
meetling. :

‘ (1) Reqular Mgetincs. The Joint Operations Committes
shall hold not less thanm four (4) regular meatings gach vear, at
cuch specific times and places as the Commlittee Members may
determine. ' : :

(2) Special Meetings. A spacial meeting of the Joint
Operations Committee May be called by a majority of the Committes
Membears . .

(3) . Notice Regquirement. A Committee Member calling a-
special meeting must provide all other Committee Members with ten
©(10) days’ advance written or tslephonic notice. - Notice must be

given or sent to rhe Committee Member’s address oT telephonef51 ‘
- pumber as tshown on the records of rhe Joint Operations Committee. .

“Notice may be delivered directly to each Committee Member or to &
person at the Committee Member s principal place of business who
reascnably would be expected to communicate that notice promptly
to the Committee Member.

(4) Waiver of Notlce Requirement.

(A) Written Waiver, Congent or Approval. Notice
of a special meeting need not be given to any Committee Member
who, either before or after the mesting, signs a waiver of notice
or a written consent to the holding of the special mesting, or an
approval of thé minutes af the special meeting. Such waiver,
consent cr approval nead not specify the purpose of the special
mesting. All such walvers, consents, and approvals shall be filed
with the Jeint Operaticns Committee records or made a part of the
mimutes of the special meetings.

(B) Fallure to Qbiject. Notice of a s=pecial
meeting need not be given to any Committes Member who attends the
special meeting and does not protest before or at the commencement
of the special meeting such lack of notice.

(5) Quorum. The smallest nutper of Committee Members
that exceed fifty percent {(50%) of all Committee Members shall

constitute a quorum of the Joint Operations Committee, provided,
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nowever, that such cuorum shall incluce at least one Group Member
and one Manager Member.

(6} Proxies. The Joint Operations Cemmittee shall
provide for the use of proxies, telephonic conference calls,
written consents or other appropriate methods by which the full
participation cf the Group Members and Manager Members can be
assured.

(d} Limitation of Responsibility. Notwithstanding any other
provisions hereof, Committee Members shall ke liable to the
parties only for actions constituting bad feith, gross negligence
or preach of an express provision of this Agrsement (so long as
such breach remains uncured after ten (10) days of recelving
notice of the nature of such breach) . In 211 other respects,
Committee Members shall not ke liable for negligence or mistakes
oI judgment. :

3.6 Budgets. A capital and operating budget (*Annual
Budget") shall be sstablished regarding all financial aspects of

the Practice. The Anmnual Budget shall include the following
elements and other items, as appropriate: -

(a) A capitzl expenditure budget putlining a program of
capital expenditures, if any. that are required for the next
succeeding fiscal year; ‘ T

(B} An operating budget setting . forth Lan  estimate of -
Revenues ‘and expenses for the next succeeding @ fiscal = year,
together with an explanation of anticipated changes oOr

' mocdifications., if any, in the Practice’s utilization, rates,

' charges to patients or third party Dpayors, salaries, costs of
Providers, non-wage cost increases, and all other similar factors
expected to differ significantly Zfrom those prevailing during the
current fiscal year; ‘

(c) Other expenses of operation;

(d) The amount of a reasonable reserve Lo satisfy possible
shortfalls from operations. The allocation of such reserve shall
be made by the Joint Operations Committes as and when neCessary;
anad i

{(e) The Management Fee, as defined below, for the next
succeeding fizcal year.

3.7 Budget Process.

(2) -Initial 2Annual Budget. Not larer than 45 days after the
Fffecrive Date, Che Joint COperations Committee will have prepared
the imitial Annual Budcet for the first fiscal year {which shall
initially be the calender year) during the term of this Agreement.
1f the Effective Date is other than the first day of a fiscal
yvear, then such initial Annual Audget shall encompass only such
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portion of the then current fiscal year as remalns, or, at the

option of the parties, such porticn of the then current fiscal
year plus the immediately subsequent fiscal year.

(b} Preliminary Budget. Not later than forty-five (45) days .
pricr to the end of each fiscal vyear during the term of this
Agreement, the Manager shall prepare and deliver to the Joint
Operations Committes a preliminary Annual Budget for the next
succaeding fiscal vyear ("Preliminary Budget").

(¢) Joint COperations Committee Aooroval. The Joint
Operations Committee shall review and suggest modifications to the
Preliminary Budget within ten (10} days of receipt. Manager shall
prepare a revised budget based upon the Joint COperations
Committes’s recommendations and the Preliminary Budget as revised
shall become the Annual Budget. .

(d) Adjustments. In the event of a material deviation
bhetween financial forecasts and financial performance during a
fiscal vear, Manager ox Group mhay RICPOEE adjustments to the
Annual Budget which adjustments shall be approved or dizapprovead
pursuant to the procedures set forth above.

3.8 Personnel.

(a) Providers. Except in unusual circumstances approved_by 

' the Joint Operations Committee, Manager shall not. employ or.

eontract with any Providers for the provision of dental services.

" A1l providers who.provide dental services to Group Patients or to

" Beneficiaries shall be  either (1} Employee Providers,
(2) Subcontract Providers oxr ({(3) employees of Subcontract
Providers. ‘ ‘ '
(b) Nen-Providers. With the exception of empleoyees of
gubcontract  Providers, Manager shall employ all non-Provider
personnel necsssary for the cperation of the Practice.

() Salary and Renefits. Subject to  Manager’'s
responsibilities under Section 2.6(b), s=ach party to- this
Agreement shall remain liable for the salaXy and benefits paid to
such party’s own employees and shall be nltimately responsible for
compliance with state and federal laws pertaining to employment
taxes, workers’ compensation, unemployment compensation and other
employment-related statutes pertaining to the party’'s ownh
employeess. - |

(d) Pavments to _ Subcoptract Providers. Subject to
Manager's responsibilitiles under Section 2.6(b), Group shall be
liable for any payments due Subcontract providers under Provider
Subcontracts after receipt of funds from Manager.
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ARTICLE 4

MANAGEMENT SERVICES

4.1 Generzl Descrivtion of Servigss. Within the limitations
cet out elsewnere in this Agreement, Manager shall provide or
arrange for the provision to Group of all support services
rsasonably necessary and appropriate foxr the efficient opsratiom
of the FPractice. Such services include all administrative
sarvices necessary to Group’s performance of its obligations under
payer Contracts, contraccing, marketing, capital formation and
assistance with long term strategic planning. Manager shall
evwercisze its best efforts to fulfill the administrative functions
of a well managed dental group and to maintain the Practice’s
status as the preeminent group Dractice in Pocatello and the
surrounding area. -

4.2 Facilities. When appropriate, Manager shall secure and
maintain facilities, including, without limitation, cffice space,
improvements, furnishings, eguipment, supplies and personal
property, of a nature and in a condition necessary and appropriate
Ffor the efficient and effective operations of the Practice subject.
to. the general approval of the Joint Operations Committes.
‘Manager shall secure and maintain said facilities in the name of
.Group. Group hereby accepts and approves of the facilities
" ipitially provided by Manager. However, Manager from time €o.tine
“vshall make such facilities changes, including but not limited to

" dental ecquipment purchases, as reasonably may be Tequested by .

. Group so that Group may conduct its practice according to. the
~.level reguired to maintain the practice’s status as the preeminent
group practice in Pocatello and the surrounding area.

4.3 Purchased Items and Serviges. Manager shall serve as
the purchasing agent for Group and shall arrange for personnel
benefite, insurance, and any other items and services required for
the proper operation of the Practice.

4.4 Manager Personnel.

(2) Management Team. Subfect to any approval or consulting
rights of the Joint COperations Committee, Managex shall engage or
designate one or more individuals experienced in dental group
management and direction, including, but not limited to, an
administrator, who will be respensible fox the overzll
administration of the Practice including day-to-day operations and
strategic development activicies.

(b) Orher Manager Personpel. Manager shall select, hire,
train, supervise, monitor and terminate all non-Provider personnel
nacessary for the operation and management of the Practice;
provided, however, with respect to the selection, hiring and
termination of non-Provider clinical staff, Manager shall obtain
the consent of the Group. which consent will not be unreasonably
withheld. .
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4.5 Day-ro-Day Management and Supervision. Subject Lo any
approval or consulting rights of the Joint Operations Committes,
Manager shall provide general management including, but not
limited to, dav-to-day supervision of:

(a) Manager personnel;

(b) Equipment and supply acguisition;

(c) Office space and facility maintenance;

(d) Patient records o;ganiéation and retention;
(e} Third party payor contracting;

{(f) Case managsmeant;

(g) Billing, collecticns and accounting activities as =set
forth below; '

(h) All operating aspects and nolicies of the Practice
including, but mot limited to, hours of operation, work schedules,
standard duties and job descriptions, for all nondentist
personnel; and ' '

*

(i) Other related and inéidenta;‘matteré.

Yo the responsibilities of Manager under Section 2.6(k), Managex’
. shall ba responsible for a2il billing and collecting activities
required by Group. Manager shall also be responsible for
reviewing and paying accounts pavable of Group.  Group hereby
appoints the Manager its true and lawful attorney-in-fact to take

the following actions for and on behalf of and in the name of
Group:

;F. . 4.6 Billing and collection Pavment of Expenses. In addition

{a) Bill and cocllect in Group's name Oor the name of the
Cindividual practicing dentist, all charges and reimbursements for
Group. Group shall give Manager all necessary access to Patient
records to accemplish all billing and cellection.. In SO doing,
Marager will use its best effoxts but does not guarantee any
specific level of collections, and Manager will comply with
Group's reascnable and lawful policies regarding courtesy
discounts;

(b} Take possession of and endorse in the name of Group any
and all instruments received as payment of accounts receivable:

(¢) Depnsit all such collections directly into Accounts and
make wirhdrawals from such Accounts in accerdance with this
Agreemant ; and

(d) ©Place accounts for collectieon, settle and compromise
claims, and institute legzl action for the recovery of accounts.
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4.7 Rockkeening and Accounbting. Manacer shall providae

hookkszeping services, financial reports, and shall implement and

! manage & computerized management informaiion system appropriate
for the Practice.

(z) Financial Reporting. Manager shall prepare, analyze,
and deliver to the Joint ODperations Committee financial reports to
the exient necessary or appropriate for the operaticon cof the
Fractice, including the following:

(1} Financial statements, including balance sheets
and statements of cash flow and. income;

(2} Accounts payable and accounts receivable
analysis;

(3) Billing status including any = Medicaid
remittances; and - -

(4) Reconcilizaticn of assets, liabilities and
major expenses.

- (b) Audits. Croup shall have the right to review and, at
: lts 'sole cost and expense, obtain an audit (separate from any
annual 2udit or review of Group's ‘financial statements performed’

' records maintained by the Manager. Upon five (5) days’ prior:

_required for such review or audit. Upon Group’s request and at
7 Group's expensa, Manager shall also provide copies of such
- documents.

4.8 Marketing and Public Relations Sgrvices. ' Subject to
Group’s consent, which consent shall not be unreasonaply withheld,
Manager snall provide such marketing and public relations services
a5 Manager determines reascnably necessary to promote, market and
develop the dental services of Group. Manager shall provide Group
with marketing materials and activities. ‘

4.9 Group Agreements. Subject to CGroup’s consent,:which
consent shall not be unreasonably withheld, on behalf of Group,
Mznager shall review, evaluate and negotizte Payvor Contracts and
Drovider Subcontracts and any other ceontracts or agreements
regarding the provision of dental related items or services by
Group or Providers.

4.1¢ Utilization Review Cuality Tmprovement and Qutoomes
Monitorineg. Manager shall be responsible for providing
administrative support for Group’s utilization review, quality
improvement and cutcomes menitoring activities, imecluding, without
limitation, data collection, analysis and reporting for Group
Patients and Beneficiaries. Manager shall also suppert the
development and implementation of relevant policies, procedures.
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protocols, practice guidelines and other interventicns based on
such activities.

- 4,11 aApplicable Law. Manager and Group shall comply with
21l applicable federal and state laws, statutes, rules and

- regulations, including without limitation, these relating to

Medicaid reimbursemsnt and any other applicable govermmental rules
or the guidelines governing the standards for administering a
professional dental practice.

ARTICLE 5

GROUP SERVICES

5.1 Provision of Dental Services by Group.. Group shall
operata tha Practice during the Term as a dental practice in
accordance with terms of this Agreement and the Annual Budget.

5.2 Providers.

(a) Professional Dental Services. Greup shall employ or
contract with the number of Providers Group deems. necessary for
the efficient and effective operation of the Practice and in -
accordance with quality assurance, credentialing and utilization

. ‘managemant protocels approvad by Manager. = Group shall provide ..
CCfull and prompt dental coverage for the Practice, qincluding . o
emergency service twenty- four hours per cday, seven days per week,
including holidays, according to policies and schedules approved
by the Joint ODeratlons Committees. ' ‘ : C

(b} Provider Subcontracts and Empleoyment. Agreements. Group

".shaTI not negeotiate or exegcute any Provider Subcontract,

Exployment Agreement, or any amendmenf thersto, or terminate any

rovider Subcontract or Emplayment Agreement without the app?DVal
of the Joint Cperations Committee. Subject to Manager’'s
responsibilities under Section 2.6{k}, Group shall he respensible
for the payment, in accordance with the Annual Budget, of all
Employee and Subcontract FProviders.

5.3 TPeer Review. Group, after consulration with the Joint
Operations Committee, shall implement, regularly review, modify as
necegssary or apwrourlate and obtain the commitment of Providers to
actively participate in peer review procedurss for ‘Providers.
Group shall assist Manager in the production of periodic rsports
describing the results of such procedures. Group shall providP
Manager with prompt notice of any infeorxmation that raises a
Teasonable risk to the health and safety of Group Patients coX
Beneficiaries. In any event, after consultaticon with the Joint
Operations Committee, Group shall take such actien as may be
reasonably warranted under the facts and circumstances.

5.4 Billine Information and Assicnments. Group snall
promptly provide Manager with all billing and patient encounter

. 12346330

-12-




infermation reasonahly regusested by Manager for purpcses of
billing and collezting for Group’s services. GCroup shall use
reasonable efforts o procurs consents to assignments and cther
approvals and documents necessary to enable Manager to obtain
pavment or reimbursement from third party payors and patients.
With the assistance of Manager, Group shall obtain all provider
aumbers necessary Lo obtain payment or reimbursement faor its
services.

§ 5  Third Party Contracts. Group shall be in compliance
with 211 centracts, agdreements and arrangemants, ineluding any
contracts that exist on the Tffactive Date, between Group and
third parties.

5.6 Use of Manager’s Ggods and Serviges. Group ghall not
use any goods or services provided by Manager pursuant to this
Agreement f£or any purpose other than the provision of and
management of dental services as contemplated by this Agreement
and purposes incidental thereto.

5.7 Negative Covenants. During the Term, Group shall not,
without the prior approval of the Joint Operations Cemmittee,
{a) assign, pledge, mortgage O otherwize encumber any of its
property, (b) transfer substantially all of its assets, including .
+.its goodwill, (<) merge or  consclidate with any other entity, -

“ {d) allow the transfer or issuance of any of its stock (other than.
- in accordance with the terms and provisions of these certain Share -

‘Aceuisition Agreements dated Octoeber __, 1996 between Manager and-

”-yeach of the persons set forth on Schedule A hereto), or (e) take

'_or allow any act that would materially impalr the ability of Group -
© to carry on .the business of the Practice or o fulfill its
‘obligations under this Agreement.

ARTICLE 6
TEEM
€.1 Term. This Agreement shall be effective as of
October _ , 1996 (the nEffactive Date"), and shall remain in

effect for an initial texm of forty (40) years from the Effective
Date, expiring on the fortieth (40th) anniversary of the Effective
Date, unless earlier terminated pursizant to the terms of this
Agreement. The word "Term” shall inelude such initial term and,
where applicable, any extension of such initial term (whether
extended pursuant to Section 6.2(a) or otherwise), subject Lo
carlier *ermipation pursuant to the provisions nf this Agrecment.

6.2 Termination and Extensign.

{a) Automaric Extension. At the end of the initial term and
any- subsecuient term, this Agreement shall automatically renewsd
for a five (5) year term unless cne of the partiles provides the
other parcy with written notice of intent not to renew, not less
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than one hundred eighty (180} days pricr to the expiration of the

then current term.

(b) Early Terminghbicn. This Agreement may be terminated
according te the provisions of this Section.

(1) Material Breach. In the event either party
materially breaches this Agresment and such breach is not curad Lo
the reascnable satisfaction of the non-hreaching party within
thirty (30Q) days after the non-kreaching party serves writcen
notice of the default upon the defaulting party (the “Default .
Notice"), the Agreement shall auctomatically terminate at the
clemtion of the non-breaching party upon the giving of a written
notice of terminacion to the defaulting party not later than
Fifreen (13) davs after termination of the 30-day cure period;
provided that if such uncured breach is only capable of being
cured within a reasonable period of time in excess of thircy (30}
days, the non-breaching party shall not be entitled to terminate
this Agreement so long as the defaulting party has commenced such
cure and thereafter diligently pursues such. cure Lo completion.

{2} Refusal To Comply. In the event that Group or
Manager refuses or fails to comply with a decision of the Joint.
Cperations Committee, the aggrieved party =hall have the option to
require the non-complying party ‘tc participate in good faith
mediation under the auspices of the American - Mediation.

 "Association, and if  such disputs between Group and Manager -

" continues for sixty (60} days after the date the aggrieved party

+

. exercises its option regarding mediation, the non-complying party

shall have thirty (30) days in which to comply with the decision -
" of the Jeint Operations Committee. Tf the non-complying party has
‘not complied by the end cof such thirty (30) day period, the
aggrieved party shall have the option to terminate this Agreement
upenn fifteen {15} days’ prior written notice. During such
mediation, Manacer znd Group shall continue to operate and manage
tne Practice in geood faith.

o (1)} Bankrupltcy. A party may, upon three (3) days’
prior written notice, Farminate this 2greement 1f the other parxty:

() Applies for or consents to the appointment of
= raceiver, trustee or liguidator of all or a substantial part of
its assets, files a voluntary petition in bankruptcy or consents
to an involuntary petition, makes a general assignment for the
benefit of its creditors, files a petiticn or answer seaking
resrganization or arrangement with its creditors, or admits in
writing its inability to pay its debts when due, or '

(B) Suffers any crder, Jjudgment or decree to be
entersd.by any court of competent jurisdiction, adjudicating such
party bankrupt or approving a petition seeking 1ts reorganization
or the appointment of a receiver, Lrustes COr ligquidacor of such
party or of all or a substantial part of its assets, and such
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order, judgment or decree continues unstayed and in eifect for
ninety (30} days after its entry.

(4) HNonperformances. Manager may terminate this
Agreement in the svent that in any two consecutive fiscal quarters
the Manager nas not been paid the Management Fee and, in the sole
discretion of the Manager, it 1s not rsascnably likely that the
Menagement Fee will be paid in the next fiscal guarter. "Any such
termination shall be effective as of the last day of such third
fiscal gquarter provided at least 60 days notice shall have baen
given; otherwise, such termination shall be gffective on the
sixtieth day after notice is given.

(5) Change in Law. In the event of any material change
in federal or state law that has a significant adverse impact on
either party hereto in comnection with their performance under
this Agreement, or if performance by a party of any duties under
this Agreement be deemed illegal by any administrative agency or
in a formal opinion rendered to Manager by legal counsel
knowledgeable in hsalth law matter retalned by the Manager, the
affected party shall have the right te require that the other
party renegotiate the terms of this Agreement. tinless the parties
stherwise mutually agree in writing, such renegotiated terms shall
. be effective not latar than twenty (20) days after receipt of
 written notice of such request for renegotiation. Solely in the =

. event of illegality, if the parties fail to reach an agreement. . .

within thirty (30) days of the regusst for renegotiation, elther

. party may (subject to the severability provisicn . of . this o .

v

- Agreement) terminate this Agreement upon thirty (30) Qays’ prier
- written notice to the other party. - :

(e¢) FEffect of Termination. Upon termination of this
Agreement:

(1) Group shall surrendsr to Manager all of Manager's
property used primarily in the operation of the Practice in the
same conditicn as received, reasonable wear and tear axceptad.

{2) Manager shall deliver to Group all records related
to the businesz of and provision ~of dental care through the
Practice including, without limitation, patient records and any
corporate, personnel and financial records maintained for the
bPractice and Providers, provided, that except as limited by law,
ineluding, but not limited te laws governing the confidentiality
of patient records, Manager shall have the cption te copy (ef
otherwise duplicate) at its sole cost and expense such records of
Croup and to retain and utilize such records fer its owm use;

(2) Manager shall deliver te Group any cther property
of Group in Manager’'s possession; :

{4) Both parties shall cocoperate Lo ensure the
provision of appropriate dental care to Group Patients and
Eeneficiaries;

12346330

15~




(5) Group shall promptly delivaer to Manager any
Revenues that it may recslve in payment for dental services
rendered by Group prier te cermination; and

{6). Both parties shall cooperate to ensure the
appropriate billing and collecrions for dental services rendered
by Group pricr to the sffectiva date of terminaticn, and any such
caszh collacted shall ba retained oy Group and/oxr pald tc Manager
pursuant to Article 7.

ARTICLE 7

MANAGEMENT FEE

 For its services hersunder, which shall include the providing
of all facilities and furniture, fixtures and squipment a2t the
srectice, all non-dentist employees of Manager who perform
cervices at or for the Practice and all management services
provided hereunder, Managsr chall retain as a Management Fee (the
"Management Fea") all Revenues after payment of Group EXpenses.

ARTICLE 8

INDEMNITY AND INSURANCE

g.1. Incdemnity.

‘ ~ {a) Indemnification. Each party chall indemnify, defend and
hold harmless the other party Ifrom any and 211 liability, loss,
claim, lawsuit, injury, cost, damage or expense whatsoever
(including reascnable attorneys’ fees and court costs) arising out
of, incident to or in any manner sccasioned by the performance OT
nonperformance of any duty or responsibilivy under this Agreement
by such indemnifying party, or any of their employess, agents,
contracters or subcontractors; provided, however, that neither
party shall be liable to the other party hereunder for any claim
covered by insurance, except to the extent thar the liability of
such party exceeds the amount of such insurance coverage.
Specifically, and without limiting the generality of the
foregoinyg, Group agress to indemnify, defend and hold harmless
Manager for all liability, loss, c¢laim, lawsuit, injury, cost,
damage or expense whatsoever (including reasonable attorneys’ feoag
amd court costs) arising out of the professicnal negligence of
Croup, itz employees, agents, contracrors oY subcontractors,
including any amounts in excess of the prcfessiocnal liability
insurance coverage of Group or its employees, agents, contractors
or subcontractors.

(b) Mutual Indemnity. Subdect to Manager's responsibilities
vnder Section 2.6(b}, each party to this Agreement shall be

indemnified by the other party Zor any claim under this Agreement
or otherwise against the indemnifisd party for vacation pay, slck
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leave, ratirement benefits, Social S=curity benefits, workers’
compensation benefits, disability or unemployment, insurance
penefics, or other employee bensfits of any kind accrued during
fme term of this Agreement by an employes of the incemnifying
party. :

8.2 Mapager’'s Insurance. Manager shall, on its own behalf
and 2t its sole cost and expense, procure and maintain in force
during the t=rm of this Agreement policies in the following
categories in the amount indicaced:

(a) Comprehensive general liability insurance covaering the
risks of Manager, in &an amount determined by the Joint Cperations
Commitbes;

(b) Workers' compensation insurance covering the employses
of Manager, im such amounts as is usual and customary under the
circumstances;

(c) Property insurance rovering the facilitles, equipment
and supplies owned or leased by Manager or Group for use in the
cperation of the Practice. '

8.3 CGroun's Insurance.- AL Group's sole cost and expense,
" Manager shall obtain, and maintain on behalf of Group in full
.~ force and effect during the Term, policies  in the following.
. categories in the amount indicated: T

| . (a) Comprehensive professiocnal liapility idsurance coverage

for Group and Group’s Emplovee Providers, in such amounts as Group
shall reasonably deam necessary; provided, however, such coverage
'shall be no greater than that set zorth on Schedule B hereto
without the prior consent of the Joint Operations Committee, which
consent shall not be unreasonably withheld; '

(b} Workers’ compensaticn .insurance covering the employeeés
of Greoup, in such amounts as is usual and customary under the
circumstanceas;

(¢) Comprehensive general lisbility insurance covering the
risks of Group, in an amount determined by the Joint Operations
Committee. '

ARTICLE &

BQOXKS AND RECORDS

9.1 Oownership of Records. A1l business records and
information relacing exclusively to the business and activities of
either party shall be the property of that party, irrespactive of
identity of thse party responsible for producing or maintaining

such records and information. Without limiving the foragoling, all
patient charts and records maintained by Manager relating te the

123456330
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dental servicss of Group shaell be the property of Group. Group
2lso shall be entitled to a copy at Group’'s sole cost of all
business racords pertaining to CGroup. ExXcept as limited by law,
including, but not limited to laws governing the confidenciality
of patient records, Manager shzll be entitled te a copy at
Manager s sole cost of all records of Group.

ARTICLE 10

ISCELLANEQUS PROVISTONS

'10.1 Assicgnment. Neither party shall assign this Agreement
to any other party or partles witheout the prior written consent of
the other party, which consent may be withheld arbitrarily or
capriciously, for any reason or -for no reason whatsoever and any
attempted assignment in vielation of this Agreement shall be null
and void. ' ‘ :

10.2 Headinas. The article and secticn headings used in
this Agreement are for purpeses of convenience only. They shall
not be construed to limit or to extend the meaning of any part of
this- Agreement. . ‘ ‘ - : o :

S 1003 WaivéfH}ﬂWaiver by either-Grdup3of‘Méﬁaéér 6f5any'f“ :
- “breach of any provision of this‘Agzeement;shall,no;,be;deemeﬁ‘tbg;m_‘;g
o be-a waiver of “such provision or of any subsequent . brgach of . tha -

wsamejor‘of any pther-provision of‘this.Agréement?uJQw

, . '10.4  Netices.  Any notice, demand, approval, consent, or
-~ other communication required or desired to be given under this

 Agreement in writing shall be personally served or given by
overnight express carrier or by mail, and if mailed, shall be
deemed to have been given when five (5) business days have elapsed
from the date of deposit in the United States mails, certified and
postage prepaid, addressed to the party to be served at the
following address or such other address as may be given in writing
to the parties.

Group: Idzho Dental Group, P.A.
Pine Ridge Mall
4155 ¥Yellowstone Avenue
Attn: Pocatello, ID 832072
Dr. David P. Sutton

Manager: GMS Dental Group Managameht Inc.
130 North Riverview Dxive
Suite 255

Anaheim Hills, CA 92808
Attn: Mr. Grant Szdler

. 10.5 Attorneys’ Fees. If anv legal action or arbitration oz
other proceeding is commenced, whether by Manager of Group

.123456330
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concerning this Agreement, the prevailing party shall recover from
the 1osing party reasonable attorneys’ fees and costs and
expenses, including those of appeal and not limited to taxable
costs, incurred by the prevailing party, in addition to all other
remedies to which the prevailing party may be entitled. If =
claim or claims asserted by a third party agalinst Manager or Group
or any of them arise from an action or omission by the cther, the
pzrty responsible for the actlon or omission shall ke the losing
party, and the other party shall be the prevailing party, for
purposes of the foregolng sentence.

10.6 Successors. Without limiting or otherwise affecting
any restrictions on assignments of this Agreement or rights or
duries undar this Agreement, this Agreemant shall be binding upcn
and inure to the banefit of the successors and assigns of Groum

and Manager.

10.7 Entire Agreement. This Agreement sets forth the entire
agreement between Group znd Manager and supersedes all prior
negotiations and agreements, written or oral, concerning or
relating to the subject matter of this Agreement, and this
Agreement may not be modified except by a writing executed by all
parties and subject to the provisions thereof.

, . 10.8 Govérninq'Law;' This’Agreement and the rights and
~ obligations of  the ‘parties hereto shall be ‘governed by, -and
construed according to, the ;aw5jof‘the State of California.

. 10,9 sSeverabilircy. - If any provisiocn of this Agreement is.
‘held to be invalid or unenforceable by any court or administrative
agency of competent jurisdictien, cr in a written opinien to the -
Manager by legal counsel knowledgsable in health law matters
retained by the Manager, such holding or opinion shall not affect
the validity and enZorceability of the other provisions of this
Agreement and the remainder of this agreemant shall he considered
valid and operative to the fullest extent permitted by law, but
only if and to the extent such enforcement would not materially
and adversely frustrate the parties essential objectives &as
expressed herein. C '

10.10 Time is of the Essence. Time is of the essence in
this Agreement.

. jo.i1 Authoritw. Any Person signing this Agreéeement oo

behalf of any entity hersby represents and Warrants in its
individual capacity that it has full authority to do so on behalf
of such entity.

10.12 Counterparts. This Agreement may he executed in two
(2) or .-more counterparts, each of which shall be deemed an

12348530
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original, but all of which taken together shall constitute one and

the same lnbtrument

IN WITNESS WHERZOF, Group and Manager have caused thelr
authorized representatives to execute this Agreement on the date

first above written.
”m Group n

IDAHC DENTAL GROUP, P.A

Td&%lﬂn%\

/4?’Dév*d Porter Sucton
Presgident

MANAGER"

aMS  DENTH
INC., a i 2

GT&ﬁt M! Sadler
'ﬁ“Pre51dent.t

12546330
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ADDENDUM 1.

For purposes of this Agreement, the following terms chall
nave the meaning indicated below or defined at the indicated
section:

e

(1) Accounts. cas Sectiom 2.5(&).

(2y Affiliare. "Afiiliate’ cshall mean, with respect Lo any
person, (i) zny individual or enticy directly or indirectly owned.
or contrclled by such Psrson, (ii) any individual or entity

directly or indirectly swning or controlling such Persen or
(iii) =ny individual or entity directly or indirectly owned or
controlled by the same family member, individual or entity a3 Owns
or controls such Perscn. For DUrROSeEs of this Agreement, neilther
Group nor Manager shall be deemed an Affiliate of the other.

(3) Agrsement. '"Agreement“ means this Group Managemant
Agreement. '

(4} Anpual Budget. See Sectien 3.6, first sentence.

(5) Beneficiaries. See Recital A.

- {6) Books and Records. vBooks and Records® means Group's .
. books of account, sccounting and financial records:and all othér
records relating to and used in the conduct of Manager's duties
“hereunder and also used in the preparation’ of reperts . and
financial statements. The books and records at all times shall be
correct and complete and contaln Correct and timely entries made
with xrespect tCo transactions entered jnto pursuant hereto in
accordance with GARAP. ' ‘ B

{7) Capnitel Costs. "Capital Costs" shall mean any and all
investments that are O would be capitalized pursuant to GAAP .

(8) Committee Members. See Section 3.5(a).

(9) Default Notice. See Section 6.2{(b) (1),

-

" (10) Dental Pracrice Assebs. "Dantal Practice Assets" means
those contracts and agreements with _dentist employees and
independent contractors and other licensed health professional
emplovees =znd independent contractors, indspendent physician
associations and managed carce plans, patient recornds and other
assets required by statute, rule or requlation te be owned oX held

by an entity or person 1icensed to practice dentistry.

(11) Effective Date. Sae Section &.1.

(12} Emplovee Providerz. cSee Gecltal B.

(13) Employment Agreements. Ses Recital B.
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(14) GAAMP. "CAAP" means at any particular time generally
accepted accounting principles as in eifect at such time. Any
accounting term used in this Agreement shall heve, unless
ocherwise specifically provided hersin, the meaning customarily
given in accordance with GRAR, and =211 financizl computations
nereunder shall be computed unless orherwise specifically provided
herein, in accordance with GAAP as consistently applied and using
rhe same method of wvaluaticn as used in the preparation of
Manager's financial statements.

(15) Group. gee first paragraph of this Agreement.

(16) Group Expenses. 3ee Section 2.6(b).

(17) Group Members. See Section 3.5(a).

(18) Group Patients. See Recital A.

(19) Joint Operationsg Committee. See Sectiocn 3.4(b).

(20) Management Fee. Sea article 7.

(21) Manager. See first paragraph of this Agreement.
(22) Manager Members. See‘SéctionuB}E(a)L |

(23) Manager’'s Costg. "Managerfs;Costs“ameéﬁﬁiéllléostéf

. incurred by Manageruincludinghamortization‘assDCiated with?tostsv~-"”
Lacguiring assets of the Group or covering operations and Capital-

"Costs, direct labor costs, supplies, direct overhead and indirect -
overnead expense attributable to the management and operation of
. the Practice and direct and indirect corporate.overhead of Manager
including all interest eXxpense ‘and -other expenses which are
Cattributable to Manager’'s business operations in accordance with
Manager's corporatae allocation policies. '

(24) Marks. See Section 2.3(a).

(25} Pavor Contracts. See Recital A.

(26) FPerson. "Parson” shall mean any natural person,
corporation, partnership or other business structure recognized as
a separate legal entity. -

(27} Plans. See Recital &.
(28} Practice. See Recital A.

(29) Preliminary Budgep. See Sectilon 3.7{b).

(30} Programs. See Sectlion 2.3(h).
gBl) Providers. '“Pfoviders“ shall mean individuals or
organizations licensed to practica dentistry (ineluding
12346330 |
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specialists) as well as other licensed dental professicnals who
provide ancillary reimbursable dental services.

(32) Provider Subecontrzgis. See Recital A.
(33}‘Revenﬁes.‘ “Revenues" means &ll Revenuss neb of

allowances for unceollectible accounts assignsd hersundsr by Group
ro Manager pursuant te Sectisn 2.6(a).

{34) Subcontraci Providerg. See Recital B.

(3%) Term. 3es Secticn 6.1.

12346330
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SCHEDULE A

i David P. Sutton
Dwight G. Romriell
Gregory E. Romriell
Errcl K. Ormond
Armoald J. Goodliffe
frnest P, Sutton
.. ‘R. Misner, Jr.

123463130
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SCHEDULE =

Professicnal Liability Insurance Coverige
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S IDSOS Document . . Page 1 of 1

Depariment of State

CERTIFICATE OF AMENDMENT
OF -

DAL DENTAL GROUP, F.A.
File Number C 116224 . .

—

I, FETET. CENARRUSA, Secretary of State of the State of Idaho,
herehy, certify that duplicate originals of Articles of Amendment to the

't
| asticles.of licorperation 6f IDAHO DENTAL GROUE, P A., changing the

corporate nAme to POGATELLC DENTAL GROUT; PiC., duly executed
pursuant to e prowisions of ‘the Tdahe Ruisineds Gorporation:Ack hawe been kb

recmvedmtluanfﬁce and arelfbﬁndfitm‘ ponformroiolan:, . N

' * il - ACCORDINGLY and by virtd of me:a.umnﬁﬁy-mfedsm;m.;w*Im&r,
SR I isse Ekﬁ’s_:Cer’ﬁiﬁca‘Ea.bfﬁmenmerit_;tp‘-&hg-'Arﬁ,dES'OfTﬁxmiPﬂiaﬁﬁﬂ"Mﬁ.: nl
fhe Artickes of Améndment. ' :

aifliach hereto a duplicate original of

tmted: October 18,1996 : .

SECRETARY OF STATE

By x%{!“m\m___

.../search.html?3 earcl1Fonnstep=printdoC&SearchF ormSearchForm D(7/22/03
e e




e
- 1S0OS Document . Page 1 of 1

WP
ik ARTICLES OF AMENDMENT

L
i

The Articles of Txcorporation is hereby mnended by modifying Article T of the. Articles

of mecrporition w sead as fallows:

The narme of this corparation ie Pocatello Dental Groap, P.C.

m ' | l
The foregoing amendmentwas adopted on Octaber | [, 1996 by the D Poster Sutton,  *
‘the sole incorposator, pursmant:to Tdaho Cede: §§ 30-1-59 and 30-1-61. .
Mo shares have been wsued. - | .
DATED this _u__"'_'dayumutohar 16,
DAHODENTAL:GROUP, B4 Ly ™
g

+ 11 STATE QFIDAHO ) . \ SR
H : 58, ‘ :
Ceunty of Bannock ) i
&

Y, a Mudary Pablic, do hersby certify that on this 7 &.myaf.()’cmbe,r, 1996, persanally
appeared before me, D:-PORTER: SUTTON, who beang - me first duly sworn, severally declared
that he is the personwho signed the foreguing docment as incorporatar, and that the Slaternents

therein contained aretroe, 7 y
4@# v LETRRT OF SINIE

WOTARY PURLIC ST
(SEALY Residing at: & e T .
My commiziion cxpires; AGEMIn PROF

1 30 OD= 20. DO

HTDRLYOH3 ARTICLES OF AMBNDMENT ! Pagel—

_/search.html?SearchFormstep=printdoc&SearchF ormSearchForm_ D¢7/22/03
e




EXHIBIT C




Periodontics: _ Prices
_us £ p o

2 Assistent Chairs (with swing arms) 7 g i - L 750

1 Prophy Jet 8 2, 221 “-3'- :

Cavitron N - 137%5

Orthodontics:

® ® t
l |
1
:
f
f

9 Wew Side Units (Smaller and more functmnal that would l':".\hZIDCE: ijb «"’?Dr:.’ei (=
chairside ccnsultatmns with parents) . ,,sa '?_"‘ C5 e 33D
- _/f *7’.;1 ‘;155

e K =
10 qver the patieat trays, with view box and chart holders 2 RLr 8 390 - A

3,450%

New Consultation Roam unit with built in flat screen monitor cut out, fi' é‘d}z) a v
Pan and Ceph view boxes.

]

&

Barber Chair with retractable Back. )qﬁs:u-o?( $ //DDD . . | i
oo -
2 Cal Computers « B 2, o0 2B o F 4 pe0.

Digital Photeg::iphy Camera Fuji 8-2 Norman Camera §3,259

~ E4 B P
12 Chuckless Highspeed Turbme Ha.ndpmce‘; B 7 = = > 7420

2 Acmn type thh qpecd cunug 11ght_=a 5 'fiz 9?9

‘6 curmg hg,hts Dptﬂux SOI wﬂ:h fast curc np one for Bach unit A ﬁ' / )

o ‘ £A
: =)
‘ Toothd:yerateachumt q * 5 /DDD .__1:: = ﬁq aoo =

‘z’?’-} T Hgamrt §

Daorway or Threshold cut intg wall betwesn the
Qrtho Receptionist and the Ortho Clinic

' _ L
Cassetle Sterilization system. p'FPT’-ﬂ‘ﬁ - ﬁ H J 5o —
-Ta)
Scan-X d\g,ﬂal Processor with Dentrix or Eaglesoft -@ /8 U]/O ~
J

supparting software and hardwarz.(C ould be shared with peneral dentists and
Periodontist on Old side.)

Pace  Tehul’ 121 082,94




‘ o ¢ ‘
Pedodomntics: . .
5 ER _ &3 989.92
W
4 Hi speed curing lights for existing units Optilux 501 with fast cure tip.ﬁj;& \ JU\Cﬁ .

Fiberoptics up date for cach unit 7 for existing units B S LY

]
f
|
1
z
?
:
a

. ' . i - . - T
2 Air techniques Are 2M for quiet room for existing uniuts. 3 Lk}g'ﬂtj = OBA | 3 j90.7°
| 89 Ea
2 prophyflex hand pieces. % 1,071 q - T = F g5
4 tondoflex handpieces. B ]J%Q. %— A, $7,39.9¢
4 ellman radio surgical units.
Consult and financial arrangement areas in order Lo comply with Hippa.
. Digital camera system Fuji 5-2 Norman Camera. | ' - $3,299

Up to date pulpotomy/Pulpectomy material. & &0 0 es

Pediatric Dental emergency protocol manual.

| . Cp
-4 pulse ocimeters. G (4“15_ o8 LA - ﬁ217g0‘
4 ehildrens digial blood Pressure cuffs. 1.5 = &4 < kg0

Patient lists in order to track areas patients are coming from.

' Flexiwedges ot 6 units. :

Sean-X digital Processor with Dentrix or Eaglesoft ‘ﬁ { 8} {04 0
supporting software and hardware. )

 Papesless office capabilities. '
‘ = &R 4 2 1
4 Disgnodent or Difoti units. § 2,74F - #1,940%

o _aEAR '
7 pelt and Crane Lights for existing units. A IJ%7§ - Hcf;: |28
v :

. . . - . ' - _ 4 0. =
4 Porter nitrous oxide units for exisling umis. \ﬁ Q—ﬁ 3? = 7

gr AaA 7
5 Isolite Systems for existing Units. # B15 T d "l‘,‘”.g-

-~
Statum Autoclave for Handpieces. £ 3,949 z

£A
Cleaning and ojling unit for handpieces in Sterilization. :b 3’%‘13

et et viaa o . el e e

. o'
7 Tulsa Dental rotorary endedontic hendpicces for existing units. :ﬁ 5 om EA . R o, 500 e

Puga o ls B1/0/ 58610




wt . ’ .

Pedodontics continued:

—r

Cassette (hufriedy) sterilization system. K a0} g %5‘ 2O

o

Medical grade Dish\#asher for Sterilization. ﬂ 2 ‘,9 DD_ h

o '
10 new assistart stools for existing units. g 375 : ¥ 3750%
— &%
8 naw doctor stools for existing units. 4 Yso — = F3 boo z

C e e d e e

pw = H
10 17" fat screen monitors for patient entertainment maovies for existing units. 4 L8 2 ¥ 305

.'.'i
|
1

. I . ‘ 4 gl
Comurication sysiem that works better for communication with front desk.. ‘?/M J’,Q':”:"

General Dentwtrv

Prisma shades Al, A3 and A3.5in each unit. (19) \t; 7. = EA b e
Nitrous Oxide Masks in each unit. (22). ] 429 22 EA | g 43§00
* Refurbish Dental Chairs. Hppwst 8 oo .E-‘ & |

S]ow Speed Contra Ang]eﬁ for each unit! ﬁ’ f!}d’j_) , -5 3,n‘ED =

Gutta Percha in smaller cines 15,20, 25,204 30" & /6

' _° & .}“"l 0
Crown and Bridge Cement Syringe Type (Fuji). 2 H f’ o - é'_*A T ﬂ'

| e EX o S
Two Endo Heaters. g /g. - X #565‘-{# ‘ wn Mo F.o. /(.,S“ﬂ

: /See 2Re T ‘ '
Shorter tubing to handpieces and endband piece in eagh unit..

panorex and Panorex CMT for new side to stay in OSHA compliance. \3' 25; %70

Medical Management System for msurance elaims.

: ur EA &
22 Slaw speed Handpieces ¥ 7% - F71,080.>

Prophy Brushes in each hygiene work atatmn B3 v By. ok t38.22

2 Digital Intraoral camera gystems Fuji 5-2 Norman Camera. | $6,598

15 Bize Blocks C type in each restorative tray.

LA

2 Ribbopd THM b 200 — T4p0

g L et e e e ey (i R e e el St

vl

( T .
Astropol polish points in each unit. B Jvo ved L F 2,2.00%
Dge foal s 3 45 T167 0




General Dentistry Continued:

- &4 o~
Vieryl sutores. B (Q & =2 x4 = 452>

g Biood Pressure Monitors (Model #608).

2 Fast Dam or Opal Dam Ultredert & 27 vg £4 oLl = 8594
Contact Pro 2 |

Flexiwedges ineach unit. |

Video CE { Ruddle on Retreatment of Ends and Ferrens 30 days ME Ay’

Diamond Polish in each restorasive unit’” ﬂ L7 7 A s 2067
White Post (Zirconiumy) in post kirs(® g 4o = EA e €illy 5 B3507
4 Dental Emergency Protocol Manuals.

Dental Implant and Surgical Digest.

Book: Dentallnsurancc Cudmg ﬁ -1""3" . ﬂ:-

Book Employt:c Embezzltment md l"raud in thf: Dantal Dfﬁce

'4CPIP1‘Ep(AJrAbrasanmts) 3 )‘5”75_ ’P M ’E("? ‘?fﬂf

Sta.r430‘iWLnghapeedHa.ndplece 8 ‘7(‘\:: g_"' 4 - 5,"7, 040.%

Tiwist Prophy angles for hypiecne urea.s." B fev
Mini Implants.

Life Core Biomed

Feuer Abutment Holder for restorative implant work
2 NTI System

Grind Alert

Spring 3k light merer

Demitron ttwbo tp) B 2.ov i

Troll Shade

age

L P&‘.c.. 89;1 - *’ké,oo’f ,

Tola [ ¥ 27, 12298

e kit e A b iy

i
\
|
§
z




General Dentistry Continued:

‘ ) - or° Ly - 4 5 70 =
Diegnodents sach hygienc unit. '%-7 9% - SHTATE

pp A g o0

o ® ‘ (

Cleanfil §.E, for cach restorative arca.m 5 /oe ~ i
‘ 2

£.D. Primer for each reatorative aren($ B /o2 7

- &4 o
Miniwadges for cach restorative a.rea b LS = . Hg2b!

Intergaurd for each restorative area.

: ©
Disposable Scalpels for OSHA Complumcr: H 0 pre B oz 56T

Ailee Dental Sutures e B otie ¥ £4 iy . gfq407

' B -
Fuii Il L. C. improved. (D 73Y %2 & - gt
Profin bpee. 8§ 729 Aeelt § 5T

(2 EA
Seal and Protect (C&uHC) each restorative area. ﬁ % 2,92 L K73

Iontouborr&ms device,

:-_,_-"D—‘-‘ucneﬂ(byCcumx) 3}::(.,. -" @-L E-)f-' ;_}.J_L,!--":

ZBuﬂdITFR 'S '5'-3‘ SV - #70
P'anavia Flight in each post kit.
- y ar ce BTL. ~ 43'{‘?'?2
Gluma ” K 5 ¢ . '
14 Pelt and Crane LF Loldside. & 4877 ~ P9, 250% ;

‘ ?ﬁﬂjﬂ {0%( B '-15\,773"‘?_?_—'
fL,LaQL,.léQ;é'é'




EXHIBIT D




Year

1593
1999
2000
2001
2002

Net Collections

996,249.00

1,125,291.53
1,374,239.42
1,435,225.50
1,643,271.15

¥ 2%  Unpald Bonus

19,924.98
22,505.83
27,484.79
28,704.51
32,865.42

Total $131,485.53




5wﬂn sas.

January-89
February-98
March-99
Apl-88
Miay-53
June-99
July-83
August-89
Seplember-92
. Qctober-89
’ocmawm?mm
’ ecember-g4

¥TO TOTAL

January-00
February-00
March-00
Aptil-00
May-00
June-0
July-Go
August-00

1,125,291.53

8188200 +
8011600 +
106296.73 +
10230200 +
93776.49 -
B2138.51 ¢
09142.44  +
9475799  +
87293.56 +
104292065 -
9374030 4
9955346 -+
+

10482459 +
104021.93 +
13246215 +
112711.58 +
10042876 +
10784311 +
10273787 +
12025692 +

10088.00
10952.00
10635.04
12410.34
11408.15
11383.54
12346.80
11412.02
1280437
13598.59
17 70.51
14664 .48
143,594.82

13782.5
15892.74

153928
141089.22
1478051

16227.6
13061.47
16633.56

661.00
369.00
BE1.00
1204 .50
$99.30
603.00
037.50
578.00
1330.00
543 B0
§62.00
1059.00
9,808.10

8335
i051.56
g049
1283.5
823
1263
501
852

]

o+ A

+

+

+ o+ 4

-+

4064 48

4026.26 -

455380
4822.18
4913.59
4351.42
4857.83
5019.55
5350.64
4455 08
5524.07
397361
£5,913.24

479435
581013
5181.05
5032.74
5605.53
4299.08
- 5493.27
B601.55

¥ A2.13%

S+ 12.25%: ¥

+12.86% -
+ 12.45% *
+712.04% -

4 ABT% 4

W 13.04%
+ 12.58% -

e 1AT73% +

+ 12.76%

+B18%
+ 15.37% #
+ 11.82% +
+ 12.52% +
+.13.652% +
- 15.05% +
+o1271% ¢
+ 13.B3% +

0%

T 1.07%
0.73%
0.95%

0.681%
©1.52%

0.52%

‘0.74%
T 1.06%
T 0.8T%

1,01%
| 0.88%
C112%
0.75%
1.17%
0.49%
0.7%

. Bupplies

Al Incomse %of | labas% a8 % of

MonthfYear or. 37 Wages Lab Bilts  Suppplies = Income’ °ofIncome  income
January-98 £5846.00 9778.00 157500 4228.00  ..17.48% 7.56%
February-98 76142.00 10147.00 543.40 4584.00 . 1333% - 071% B.02%
March-S8 84045.00 10076.00 281.80 4654.00 - 11.99% _ 0.35% 5.54%
April-88 74551.00 11289.00 78290 411,00 -15.14% - 1.05% 5.51%
May-98 101891.00 1107200 B46.20 472200 © - 10.B7% 7, 0.83% 463%
June-98 72259.00 10022.00 626.85 3846.00 T 13.87% . 0.87% 5,32%
_July-98 03150.00 10878.00 1084.00 424600  11.79% - 1.16% 4.56%
. Om_cﬂ-mm 85120.00 1679400 568.00 4442.00 - 1288% - 0.87% 5.22%
eplember-98 77506 00 " 10825.00 387.00 436300 ~.i4,10%" .- 0.50% 5.55%

- Ocloper-88 10768200 1315000  1624.00 4388.00 © .12.21% . 1.51% 4.07%
Movember-98  88B74.00 11738.00 £94.50 SU0B.D0 < 1324% 70 0.78% 4.52%
December-88  79286.00 10226.00 304.00 427900 . 12.80% 0.50% 5.40%
YTD TOTAL  986,249.00 1308500 942165  51,811.00.0 13.073 5.20%

4 96%
5.03%
4.28%
4.71%
5.24%
5.30%
4.90%
5.30%
8.13%
4.27%
5.89%
3.99%
4.87%

4.57%
5.55%
4 87%
4 47%
512%
3.09%
8.32%
5.49%




6142.87 + 11.01% -

Seplember-00 12845614 + 1414825 +  §87 - 0.65% - 4.78%
Octoher-00 121264068 + 147318 + 11685 + 628684 + 1220% ' G.98% + 5.16%
Novermnber-00 11138152 + 14832838 + 1100 + 54798 - 1468% + 089% + 4.92%
December-00  11B850.78 + 177B5.52 + 9225 - 542397 + 14968% + [78% - 4.56%
YTD TOTAL  1,374,232.42 + 183,048.56 + +

11,376.50 + BB,151.39 + 43.92% % 0BI% - - 4.95%

January-01

BG500.04 - 1582827 + 534 - 581207 + J8.30%. +1082% + BT2%

February-01 9738142 - 1504571 - 1541 + B5320.B5 - 1545% F - 158% + 5.47%
March-01 13883748 % 1421604 - 8615 + 4B07.39 - 10.24% - 0.69% + 3.32%
Aprit-01 1119207 - 148335 +  B23 - 598473 + 13.25% ¥ 0.V4% - 535%
May-01 105047.75 - 154313 + 938 4+ 52704 - 14.57% + 0.88% + 4.97%
’m-ﬁ 12139078 + 2083841 + 1486 + 52817 +.17.25% + 1.22% + 4.35%
y-01 9717715 - 1330707 + 481 - GBSB.57 - 13.B8%.+ -D4T% - B.DI%
Augusi-01 1332426 + 1707351 + 1052 + 62018 - 12.82% - 079% + 4.66%
September-01 12084341 - 1404532 - 10225 + 435086 - 1i.684% + 085% + 361%
October-01 121513.02 + 156034 + 1207 + 573785 - 12.84% + 0599% + 472%
November-01 13188977 + 2472126 + 1257 + BI0525 + 1873% '+ 0.85% - 4.78%
December-0f 15871168 + 1904264 + B78 - 559252 + 11.82% - 040% - 3.31%
YTDTOTAL  1,435,225.50 + 200,986.43 + 14,961.00 + 66,331.08 - 1 0,82%. + 4.62%
January-02 11794565 + 1020087 - 76100 + B587.71 “+ B.B5% “0,65% + 5.538%
February-02 149841.04 + 20137.76 + 150300 - 587132 + 13.44% - 100% - 2.92%
March-02 18365084 + 1B3288 + 202200 + 5196988 + 998% - f10% + 2.383%
Apri-02 157260.43 + 18941.04 + 207400 + 699415 + 12.04% - . 1.32% *+ 4.45%
May-02 13615181 + 18611.36 + 15B86.00 + 560255 + 1367% .- '1.16% + 4.11%
June-02 12238387 + 1784580 - 09500 - 529794 + 14.58% - 0B1% - 515%
July-02 13455711 + 1948259 + 14335 + 540788 - 14.48% + 1.07% + 4.02%
 Augusil-02 145848.55 + 2163578 + 1547.00 + 642007 + 14.83% + 1.08% <+ 4.40%
. .Emaamvﬁ 122873.35 + 1702542 + B9450 - 500651 + 13.86% + 0.73% - 407%
. clober-02 §16094.39 - 1941725 + 1417.00 + 583138 + 1673% + 122% + 511%
November-02 1232657 - 1965412 - 207100 + 560173 - 1584% - 168% + 4.54%
December-02 ~ 13339831 - 1885442 - 1929.5 + 592381 + 14.13% + 1.45% + 4.44%
YTOD TOTAL.  1,643,271.15 + 220,11531 + 15,232.50 + 70,842.39 + ) +  4.31%

13.29% - 1.11%




AREENDIX C

Compensation

Erovider’'s annual compensacion shall be (1) 36% of his Nag
‘Collections in yesar ons, 37% of his Net Collecrions ia year two
and 38% of his Ner Collactions in year thres and tharsafter, in
cach cass less (ii) Bllocable Excess Expanses, In addition, in
any calesndar year in which the Net Collections of Provider less
Aliocable Excass Expanses excesds 3700,000, Provider will raceivs
an additional 2% of his Mer Collections less Allocabla Excess
Expeansas.

nallocable Excags Expensss' means ths following axpenses
allocaple to the N=t Collections of Provider: ‘

(z) direct labor costs of the dental hygienists,
dantal assistants, racepticnists and any other
versonnel assigned to Provider in axcesss of 21% of
nis Net Collections; and

(B) direct laboratory axpenses 1o eXCess QL 6.9%
of his Net Collections. S o - ‘

vMar Collecrions' means cash collections collected afcer the
Closing Date ifor revenues produced by Provider, befors or afrter
tha Closing Dats, net of adjustments for cash payments or losses
‘mada or sufferad by New Group acbtributable to Provider’s dental
work, including but mot limited te, billing sexvice "buy backs, "

patient cash refunds, bad checks, &Lc. For purpcses of Chis
Agreement, casi collections shall mean moneys collected from
patients who are not covered under a praoaid dental plan {commonly
raferred to a5 capitacion plan). For those patisnts covered undar
5 prepaid dental plan, a2 compensation formula for each plan will
be specifically developed, which will have as. icg basisz =2
parcentage formula similaxr to that described abova except that net
collections will be zeplaced by .a& rslative .value uait ("RVUY)

system which adds the premiums and patiant copayments rogether Lo
obtain an RVU poal from which distributions will be made based on
rhe number of RVU‘s attribuczable to a Providaer, “Closing Date
shall be as defined in that certain Agresment and FPlan ot
Reorganizarion dated October 11, 1295 by ard among Company, the
individuals signatory tharste, Pocatello Dental Groud and Group.

Pavment of Compensation

Erovider shall racaive an advancs on his compensation in the
; :

emount of swice montily, Czloulztion of Che actual
compansation o bz paild to Providsxr for 2 speczflc mMOnED shall Ece
completsed on or befora vhe fifth day of tre fnllowing montzh sl

v*he evenbt Provider is entitlsd Co compensation 1n additlon o the

IZJ4ZEBL C'_l




 EXHIBITE




i'ﬂ . CoapaT = Larzan, Chartarad '
’ 151 Nerth Third, Suite 210
p. O. Bow 4229
pocatella, ID R3205
J08/245~-1143
Federal ID Mo, 82-0505833

Page: 1

Pucatello Dental Grouwp 06/04/2003
Account No: 21292-04M

stacament HNo: 1

ganeral Legal
' .Tnterim Statement

Paymants recelvad aftar c6/04/03
aAra EEE {inmludad oo this gtatanant.

Fees
. Hours |
05/31/03 JPP Legal Services Rendered To Date 5,387.50
For Current Services Rendered 5,387.50
' jEEEEE§EE
\ﬁ04/20/d3 . Ck $9334, to Westlaw / on-line research charges . 30.00
Total Expenses 30.4G0
Tonal Current Work 5,417.50
Balance Due §5,417 .50
, e Gote 21 (1,57759)
Billing Histery .
Fees ILxpenses Advances fipance Chazds fayments :
5,387.50 10.00 9.60 5.00 5.00 ﬁ‘ 3, §3§).0v

-

* Thank you o y®ur prompt payment




EXHIBIT F




Dentist # Patients on No Recall List- # Patients Lost Lost Revenue

Russ Misner/Larry Bybee 879 791 $949,200.00
Ertol Ormond - 401 361 $433,200.00
Dwight Romriel 240 216 $258,200.00
Greg Romriell - 226 203 $243,600.00
Corey Snow - 469 . 422 $506,400.00
Porter Sution® 300 270 $324,000.00
Ernest Sutton 285 . 257 $308,400.00
Douglas Akers ‘ 32 29 _ §34,800.00
Eric Johnson* 40 36 ‘ $43,200.00
Arnold Goodliffe™ 200 ' : 180 $216,000.00
TOTALS . 2872 ' 2585 $3,318,000.00
| . Collection Rate, . X95%
"7 NetCollections. $3,i52,10000
ProfitCompensation . - x37%. -

Lost ProfivCompensation  $1,166,277.00

“ List unavailable. Number of patients on list are estimates. .




EXHIBIT G




Estirﬁated accounts receivable subject to interest charge (annual)
Interest rats

Estimated interest charged (annual)

Number of years (January 1, 1998 to May 9, 2003}

Estimated total interest charged

Callection ralte

Estimated total interest collected

Profifcompensation rate

Estimated lost interest income (January 1, 1998 to May 9, 2003) . .- -

$1,000,000.00

X 18 %

$180,000.00
5.353 |

- $963,540.00

x 895 %

$915,363.00

X 37 %

L0 saseEsedt
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[ Executed on Tuly 28, 2003, at Santa Ana, Califd

SHORT TITLE: InRe Interdent Service Corporation
CASE NO.: SA03-13594JR

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed in the City of Santa Ana, County of Orange, State of California. {am over
the age of 18 years and not a party to the within action. My business address is 201 E.
Sandpointe, Suitz 220, Santa Ana, CA 92707-5742. On July 28, 2003, I served the
documents named below on the parties in this action as follows:

DOCUMENTS(S) SERVED:  PROOF OF CLAIM
SERVED UPON: “SEE ATTACHED SERVICE LIST”

XX  (BY MAIL) By placing a true copy in a separate envelope for each addressee named
above, with the name and address of each person served shown on the envelope as set
forth above, and by causing each such envelope, with postage thereon fully prepald,
to be placed in the United States mail at Santa Ana, Califormia. Tam readily familiar
with the practice of our firm for collection and processing of correspondence for
mailing with the United States Posta] Service, said practice being that in the ordinary
course of business, mail is deposited in the United States Postal Service the same day

. asitis placed for collection. .. .o .0 o owoo Lo O DR B

1 XX (FEDERAL) 1dectare that Lam employed in the office of amember of the bar of this |

court, at whose direction this service was made. "




12§

13
i
".15

16

17

18
19

20

21
22

24
25
26
27

SERVICE LIST

Interdent Service Corporation

222 N. Sepulveda Blvd., Suite 740
Il Segundo, CA 90245

(Debtor)

Robert E. Opera

WINTHROP COUCHOT

660 Newport Center Dr., Suite 400
Newport Beach,. CA 92660
(Attorney for Debtor)

Penelope Parmes

'RUTAN & TUCKER

611 Anton Blvd., 14 Floor -
Costa Mesa, CA 92626 . ) .
(Attorneys for Official Committee of Creditors)

Office of the U.S. Trustee

411 W. Fourth St., Room 3-110
Santa Ana, CA 92702

F\WpE\Pocatelin Denta(\Pleading\POS. wpd -2-
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Law OFFICE
DEAN P. SPERLING

201 EAST SANDPOINTE, SUITE 220
SANTA ANA, CALIFORNIA 92707-5742

TELEFHONE 714.438.8080
FACSIMILE T14.438.8083

August 13, 2003

Robert E. Opera, Esq. Via Telecopier and U.S. Mail
WINTHROP COUCHOT ‘ Fax No. (049) 720-4111 -
660 Newport Center Dr., Suite 400 :

Newport Beach,. CA 52660

Re: Inre:Interdent Service Corporation
Dear Robert:

My office represents Pocatello Dental Group, PC (“Pocatello”) in the above captioned
bankruptcy. Pocatello has an executory contract with the Debtor. I have received a copy of
 the proposed plan and approved amended disclosure statement. In reviewing the proposed
plan, reference to Exhibit *11.1 A-1", “11.1 A-2", *11.1 R-1"and *11.1 R-2" of the Plan
Documentary Supplement (“Supplement”) is required to determine which contracts are being -
assumed or rejected. The Supplement, according to my reading of the proposed plan and
disclosure statement, was to be filed with the Court no later than ten (10) business days prior
to August 20, 2003, | : o

T have been reviewing Pacer and do not find that the Supplement is showing on the
Docket. Given the impending date for objections and the fact that I have been unable to
obtain the necessary exhibits, | would appreciate your office faxing me the above exhibits
which will allow me to discuss my client's position rcgarding the proposed plan.

If you have any questions regarding the foregoing, please contact me upon receipt of
this letter. Your courtesy and cooperation are appreciated.

Yours very tmly,
LAW OFFICE OF DEAN P.SPERLING

W%Lm%
ean P. Sperling

DPS/ck

Fvwpiikacowlla DentaivCom\Operaltr. wod




|aw CIFFI
DEAN P, SFI;C;RL!NG Fi LE

201 EasT SANDFOINTE, SUITE 220 C e B

SANTA ANA, CALIFORNIA 927075742

TELERHONE 714.438.8000
FacsiMILE 714.438.8088

FAX TRANSMISSION COVER SHEET

CONFIDENTIALITY NOTICE

The docurments accompanying this telecopy transmission contain information beionging to the sender which
is legally privileged, confidential, and exemgt from disclosure under applicable law, This transmission is
intended only for the use of the individual or entity named below. If you are not the intended recipient, or the
employee or agent responsible for delivering this transmission to the intended recipient, you are heredy
notified that any dissemination, use, disclosure, copying, distribution or the taking of any action in reliance on
the contents of this telecopied information is sériclly prohibited. If you have received this telecopy in error,
please immediately notify us by telephone to arrange for return of the telecopied documents ta us.

TO: Robert E. Opera, Esq.
WINTHROP COUCHOT
FAX NO.: - (949) 720-4111 "
FROM: Dean P. Sperling, Esq. |
FILE RE: In re: Interdent Service Corporation

TOTAL PAGES INCLUDING COVER SHEET: 2

DATE: August 13, 2003 SENTBY: Devyn

DOCUMENT/M ESSAGE: Our letter of today.

ORIGINAL WILL FOLLOW IF BOX |5 CHECKED H

SHOULD YOU HAVE ANY PROBLEMS RECEIVING THE DOCUMENT(S) OR SHOULD YOU HAVE
QUESTIONS REGARDING THE DOCUMENT(S) REGEIVED, PLEASE CALL US AT (714) 438-8080. QUR
FAX NUMBER {5 (714) 438-8088.
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. TTI L0 OF DESM SPERLING
FILE MOLE OPTICH AODRESS (GROUP) RESULT PEGE
=96 MEMORY TX 19457284111 o )
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FERSOM FOR ERFOR
E-1) HEMG P OR LIME FAIL E-Z) BlEY
E-3) MO AMSWER E-4) MNO FRCSIMILE COMMECTIONM

Law OFFICE
DEAN P, SPERLING

204 EAST SANDPOINTE, SUITE 220
SANTA Ana, CALIFCRNIA 927075742

TELERMONE 714.438,6080
FACEMILE T14.438,8080

FAX TRANSMISSION COVER SHEET

O o ¢ N(t:)-li-]cl:E tion helonging to the sendar which
ts accampanylng this telecopy transmission contaln Infarmaton peio /

?;hﬁaggl?x? rgﬁgilegad, cn%afidséngai. and exapr%pt from disclosure under applicable faw. This trarlws_nwifséom
intended anly for the use of the individual or enity narned bplqw. If you are not the mterjded res p;eg k"ue;eby
employes or agent responsible for delivering this fransmission to the Intended reclptentt,_ yau r[_ erey
notifiad that any dissemination, use, disclosure, capying, qis,trlbutmn ar the taking r_:f any ac tIDﬂ inre tle:_;' é o
the contants of this telecopied information |8 stricily pronibited, 1f you have rgca:ved this eiicnp‘y’ Fror,
please immediately notify us by telephane to arrangs for retum of the telecopied dacuments to us.

TO; Robert E. Opera, Esq.
WINTHROP COUCHOT

FAX NO.: (949) 720-4111

FROM:- Dean P. Sperling, Esq.

FILE RE: Inre: Intardent Service Corporation

o —
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243 Cal. Rptr. 662
(Cite as: 198 Cal.App.3d 389, 243 Cul.Rptr. 662)

Court of Appeal, First District, Division 4,
California,

Denzil KREISHER, Plaintiff and Appeilant,
Y.
MOBIL OIL CORPORATION et al,, Defendants
and Appcllants.

No. AD36017,

Feh. 5, D88,
Lertified for Partial Publication, [FMN*]

FN¥ Parts 1L through IX are not ordered published, as
they do not meet the standards for publicatiun
contained in rule 97a(h) of the California Rules of
Court.

Review Denied May 3, 1988,

Franchisee service station operator hrought action
against franchisor oil corporation and its employees,
alleging, inter alia, breach of contract and implied
covenants of good faith and fair dealing through
refusal to congent to transfer ef franchise and lease
without reasonable or permissible grounds, wrongful
and retaliatory constructive eviction constituting
termination of franchise, and violation of Federal
Petrolenm Marketing Practices Act.  The Superior
Court, County of Marin, Peter Allen Smuth, J.,
entered judgment based on jury verdict awarding
franchisee compensatory and punitive damages, and
both sides appealed.  The Court of Appeal, Poche,
1., held that: (1) judiclal decisions holding that
contracting party's right to refuse comsent
assigment had o be exercised in accordance with
standards of commercial reasonableness and good
faith would not be retreactively applied to conduct
mvolving franchise agreement where contrary tule
had prevailed at time all actions which subsequently
formed basis for litigation occurved, and (2)
erroneons retroactive application of judicial decisions
by trial court required reversal of ensuring judgment.

Reversed mpart; affirmed in part.
Wost Headnotes
[1] Assignments =58
38k58
(Formerly 28k33)

Franchise agreement between oil company and
service statlon operaior was not agreement primarily

Page 3

concerned with operator's personal services, $0 as to
make inapplicable judicial decisions helding that
contracting  party's right to refuse consent to
assignment must be exercised in accondance with
standards of commercial reasonablencss and good
faith.

2] Courts E=100(1)
106k 100(1)

Decisions of California appellate courts, particularly
those of the Catifornia Supreme Court, are ondinarily
retrpspective In operation.

[3] Courts == 100(3)
106k 103

Judicial decisions holding that contracting party's
right to refuse consent 1o assigmment had to be
exercised in accordance with standards of commergial
reasonablences - and good faith would ot he
retroactively applied to franchise agreement whete
contrary tule had prevailed at the time all actions
which subsequently formed basis for litigation
cceurred.,

[4] Appesl and Error €1071.2
30k1071.2

Erroneous trial court determination, that judicial
decisions holding that contracting party’s right to
refuse consent to assignment had to be excrcised in
accordance  with  standards  of  commercial
reagonableness and good faith should be retroactively
applied to conduct involving service station franchise
agreement, required reversal of ensuring judgment;
franchisor oil corporation's conduct with respect o
franchisce service statlon  operator's  proposed
assignees was central to causes of action submitted to

© jury and covered by their vecdict, so ercror thus

pervaded entirety of verdict for compensatory and
punitive damages,

301 #%G63 Todd . Hedin, Nelson, Boyd,
MacDonald, Mitchetl, Mason & Hedin, San Rafael,
John R. Wolf, Tiburon, for plaintiff and appellant,

David M. Heilbron, John R. Ruese, leslie G.
Landau, Donna M, Ryu, McCutchen, Doyle, Brown
& Bnersen, William K. O'Brien, San Francisco, for
detendants and appellants.

POCHE, Associate Justice.

The primary issue presented is this: Are judicial

Copr. © West 2003 No Claim to Orig. U.5. Govt. Works




243 Cul. Rptr. 662

{Cite as: 198 Cal.App.3d 389, *301, 243 Cal.Rptr. 662,

decisions holding that a contracting party's right to
refuse consent W an assipnment *392 must be
exercised in accordance with standards of commercial
reasonableness and good faith e be retroactively
applied to a simation where a.contrary rule prevailed
at the time all actions which subsequently formed the
basis for this litigation oceurred?  Qur answer s no.

BACKGROUND AND PROCEDURAL HISTORY

The following is an abbreviated narrative of a
massive record, restricted to ‘those **664 matters
germarne to the limited approach and holding adopted
for purposes of resolving these appeals,

From 1971 through 1980, plaindff Denzil G.
Kreisher operated a service station in San Rafael,
Plaintiff's tranchise rejationship with defendant Mobil
0il Corporation (Mobil) throughout this period was
governed by a trio of coniracts.  Each contrace,
which had a term of three years, was comprised of a
pair.of documents, a "Retail Dealer Conrract” and a
separately executed "Service Station Lease."  On
December 22, 1980, plaintiff and Mobil formally
executed a new agreement continwing  plaintiff's
franchise and tenancy for the period commencing
January 1, 1981, and concluding December 31,
1983, Included in the "Retail Dealer Contract” and
the “"Service Station Lease" were - provisions
forbidding assignment  without  Mobil's  written
consent., [FN11 The following events occurred in
1981:

FM1. Paragraph 1§ of the "Retail Dealer Contract”
tead: "Any assignment of this contract by Buyer
[platmiff] without Seller's [Mobil's] written consent
shatl be void."  Paragraph 15 of the "Service Station
Lease" read: "Any assignment, mortgage or pledge
af this lease or any interest thercin or any subletting
of the premises, in whole or in part, by Tenant
[plaint (] without Tandlord's [Mobil's] written
consent shatl be void.”

Plaintiff received a letter from Mobil on May 6th
informing him that "you are in default of the Lease
by reasom of failure to operate the marketing
premises for more than seven consecutive days” and
that unless this default was cured within ten days
Mobil "will terminate said Lease effective May 18."
Plaintitf notified Mobil, by a letter dated May 12th,
that he had received an offer from Robert Gregery
Enterprises, Ine. to purchase the franchise Ffor
$23.000. Plaintiff asked "whether Mobil will consent
to the transfer.”  3ix days later, Mobil sent plaintiff

Page 6

*HGG3)

% letter announcing its election to "terminate the
Service Station Lease and franchise relationship
betwern us, effective June 18." On May 28th
plaintiff was notified by letter that "Mobil does not
consent to the proposed transfer.”

Mobil learned in early June that plaintiff had not
maintained insurance as required by the contract. It
therefore, on June 14th, trunsmitted a notice to
plaintiff advising him thar this and other acts and
omssions constimted "further default” which Maobil
"eonstdered substantinl in pature and make *393
termination of your [ranchise, effective June 13, ...
reasonable and necessacy.”  Mobil learned several
days later that plaintiff's resale permit bad been
revoked by the State Board of Equalization etfective
March 31st of that year, Mobil served on plaintift 2
three-day notice to quit the premises on June 25th.

In July plaintiff advised Mobil that he had a further
pffer of $31,000 from Cesar Faedi for the franchise,
again asking "if Mobil wishes to purchase the
franchise or will consent to the tramsfer to Mr.
Faedi," [FN2] Mobil apparently rejected both
aspects later that month when it responded that "the
*#G45 proposed assignment may be considersd i
light of existing circumstances.”

EN2. Plaintiff's offer that Mobil itself purchase the
franchise purparted to be based upon Business and
Professions Code section 21148, subdivision (a),
which provides: ‘
"Motwithstanding the wrms of any franchise, a
franchisor may not withhold its consent to the sabe,
transfer, or assignment of the franchise by the
franchisee to another person unless the franchisor
demonstrates any of the following: "(1) The proposed
purchuser of the franchise has less business
expecience and training than that normally required by
the franchisor of prospective franchisees,

"2} The proposed purchaser of the [rauchise has less
financial resources than that normally requiced by the
franchisor of prospective franchisees,

(3} The proposed purchaser of the franchise does not
satisfy  the then-  cucrent  uniformly  appiied
requirements, if any, of the franchisor applicable to
progpective franchisess,

"(4) The proposed purchaser of the franchise operates
a franchise under an agreement with a franchisor
other than the franchisor t0 whom the sale, wanster,
or assipmment I8 proposed, if the (heo-current
wniforutly applied requirements, if any, of the
franchisar precludes prospective franchisces  frou
aperating a franchise under an agreement with another
franchisor.

™(5) The franchisee has not offered in writing to sell,
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transfer, or assign the franchise fo the franchisor an
terms and conditions which are the same as those of
the sale, transfer, or assignment of the franchise o
the proposed purchaser; and the franchisve has not
allowed the franchisor at least 30 days in which to
¢ither accept or decling the franchisee's writtea offer,
prior to the sale, transfer, or assiponent of the
franchise to the proposed purchaser.”

This statute was added by an enactinent which became
effective on January 1, 1981, and which specifically
provided that "This act shall oot apply to a franchise
entered into before Lhe effective dare of this act.”
(Stats, 1980, ch. 698, § 4, p. 2101.)

Alter plaintiff had notified Mobil of the Gregory
offer, he tnvoked Business and Professions Cude
section 21148 when he offered to selt the franchise to
Mobil on the same terms as the Grepory offer,

Mobil responded that plaint fFs 1980 contrace was not

governed by the subsequently-enacted stanute.

Mobil initiated an unlawful detainer proceeding
against plaintiff in Sepember.  About that timec

plaintiff submitted a third and final proposed .

assignment, which was apparently rejected by Mobil
in the belief that plaintff no longer had any interest
to assien.  Plaintiff relinquished possession of the
premuses in January of 1982 without the necessity of
judicial action.

Plaintiff commenced this action on August 5, 1982,
In its final form, his complaint purported to allege
eight causcs of action which may be identified as
follows: (1)} breach of the contract and implied
covenants of good faith *394 and fair dealing for
Mobil's "failing and retusing to congent to teansfer or
sale of the franchise and lease without reasonable or
permissible grounds ... and by withholding
consent ... although each of such proposed franchise
purchasers was ready, willing, able and qualified to
perform all ebligations of a franchisee and leasee [sic
13 (2) unreasonable withholding of consent to a
transfer in violation of Business and Professions Code
gection 21148 (see fn. 2 and accompanying text, ante
}; (3) "wrongful and retaliatory constructive eviction
comstituting termination of the franchise without good
cause: " (4) "tortious breach of implied covenants of
good faith and fair dealing” for Mobil's "failing and
refusing lo process and allow sale ... of the franchise;
" {3) negligent interference with prospective
egopnomic advantage; (6) inlentional interferener with
prospective  scomomic advantage; (7} intentional
infliction of emotional distress for a variety of acts
including the "refus{al]l to provide reasonable
explanatica for ... withholding of consent to transfer
the franchise” and evicting plaintiff "from the

gusoline station premises; " and (8) viclation of the
federal Petrojeum Markering Practices Act (PMPA;
13 U.5.C. § 2801 et seq.). [FN3] After sustaining a
demurrer without leave to amend the second cause of
acton, the trial court granted defendants summary
judgment on plaintiff's third, fourth and fifth causes
of action, but ruled that the remainder of plaintiff's
case presented material issues of fact to be decided by
a jury.

FN3i. Mamed as defendants in the complaint were
Mobil and its employees R.E. Kolberg, Kevin J.
Retlly, Joseph B, Wright, and James A. Edwards,
The complaint was dismissed as against Kolberg.
With respect to Reilly and Wright, the jury was
unable to return a verdict and further proceedings are
heing held in abeyance pending this outcome of these
appeats.  Edwards, who together with Mobil will
hereinafier be collectively referred to as defendants, is
at present liable with Mobil for the compensatory
damages and costs awarded plaiouff, as well as
$2,500 punitive damages.

The complaint was also filed on behalf of plaintitf's
wife Dorothy Kreisher.  The jury was unable to
reach agresment concerning her claims. She is not a
party to this appeal.

Trizl commenced on October 9, 1935. The
presentation of evidence occupied five weeks. On
December 3d, having deliberated on plaintiff's first,
sixth, seventh, and eighth causes of action for seven
days, the jury relurned its verdict finding (wmong
other things) that; (1) Mobil breacked its contract
with plamtiff by refusing to consent to the proposed
transfer; (2) defendants intentionally interfered with
plaintiff's prospective economic advantage; and (3)
dJefendants intentionally inflicted emotional distress
upon plaintiff. The jury further found plainuff
entitled to recover  compensatory  damages  of
$214,000 (including $31,000 for loss of his home)
and punitive damages of $2,002,500.

After the jury had been discharged, the court filed an
order in which it: (1) demied **666 plaintiff any
reeovery pursuant to his PMPA cause of action on
the dual grounds that "federal courts have cxclusive
jurisdiction over *395 actions brought under the
PMPA" and "plaintitf’s PMPA claim is barred by the
stamute of limitations” included In that stalutory
scheme;  and (2) granted plaintiff's request for
prejudgment interest pursuant to Civil Code section
329) and Code of Civil Procedure scotion 998, On
May 20, 1986, the court entered a judgment divecting
that plaintiff recover compensatory damages of
$214,000, punitive dumages of 32,002,500, both
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with interest from the date of plaintiff's compromise
offer muce in May of 1983, and costs of $22,719.24,
on his first, sixth, and seventh causes of action. The
judgment was in defendants’ favor on all remaining
causes of action,

Defendants then filed a conjoing maotion for judgment
notwithstanding the verdict and for new trial. In
gonnection therewith the trial court filed an order in
which it: (1} denied the moticn for judgmuent n.o.v.;
(2) conditionally granted the alternative motion for a
new trial unless plaintift consented to a reduction in
the judgment of $31,000, representing the amount of
equity W the home plaintiff had sold as an aileged
consequence of his dispute with Mobil; and (3)
vacated the award of prejudgment inicrest.

Defendants thereupon filed a timely notice of appeal
from the judgment. Plaindff has appealed from the
new rrial order and from the order rejecting his
PMPA cause of action. Plaintiff has also taken a
protective. cross-appeal from various portions of the
judgment.

REVIEW
I

The contractual provisions at issue here (see fm. 1,

ante ) gave Mobil the express right to refuse its |

consent to & proposed transfer of plaintiff's franchise,
No restriction upon Mabil's exercise of that right is
apparent from the plain lanpuage of the provisious,
which are therefore to be treated as conferring an
ahsolute and unfettered diseretion justifying a refusal
without tegard (o the natiee or even enunciation of
any objection. The evolution and doctrinal
explanation of how such a power came to be subject
to considerations of commercial reasonability and the
implied covenant of good faith and fair dealing is
reeounted in Kendall v, Ermest Pestana, Ine. (1985)
40 Cal.3d 483, 220 Cal.Rptr. 818, 709 P.2d 837,
and consequently need not be repeated here.  More
relevant for present purposes is the synthesis of that
history and the chronology of events in this case,

" r|Where a subletting or assignment of the leased
premises  without the consent of the lessor s
prohibited, he may withhold his agsent arbitrarily and
withaut regard to the gualifications of the propesed
assignee, unless, ... the lease provides that consent
shall not bhe arbitrarily or unreasonably %396
withheld, and in pranting his assent may impose such
conditions as he sees [it.  Accordingly, if ... the
lessor does not covenant to give his consent to an

Pape 8§

assignment or subletting, the lessee has no remedy
against the lessor for his refusal to consent thereto." "
This [960 holding by the Court of Appeul in Richard
v. Degen & Brody, Inc. (1960) 181 Cal.App.2d 285,
299, 53 Cal.Rptr. 263, stood vnimpeached untl
September of 1983, when a different Court of Appeal
concluded in Coken  v.  Ratingff (1933) 147
Cal. App.3d 321, 195 Cal.Rptr. 84, that a lessor
could broach a confract by exerciging the power to
withhold consent in an arbitrary or unreasonable
manner incompatible with the duty of guod faith and
fair dealing. Cohen was accepled and followed less
than four months later by Division Three of this court
in Schweire v, Williams (1984} 150 Cal.App.3d 833,
198 Cal Rptr. 238,

All of the events at issue here occurred durcing the
period when  Richard was taken to state the
applicable ruls of law. The parties' execution of the
contract, the terpyinacion of plaintifi's franchise, his
departure from the premises, and his initiation of this
action, had all transpired by October of 1982, 11
monthy before Cohen was decided and 15 months
before this court first took a position on the problem
in Schweise. Review **667 of neither decision was
sought in the Supreme Court. By the time these
decisions were final plaintiff had filed his third
amended complaint which, with a further amendment
permitted by the trial court, was the pleading on
which the case would eventeally be submitted to the

jury.

Further confusion was to follow, In December of
1984 Division Three reversed itself and repudiated its
prior decision in Schwelse, terming it and Cohen
"wrongly decided." The occasion for this return to
the Richard rle was Kendall v. Ernest Pestana, Inc.,
which the Supreme Court agreed to hear in Febroary
of 1985, In Hamilton v, Dixon (1985 168
Cal App.3d 1004, 214 Cal.Rptr. 639, decided in
May of 19853, yet another Court of Appeal followed
Richard in preference to Cehen and Schweise,  Our
purtics were at that time contesting defendants'
motion for summary judgment and plaintiff's request
for leave to file an amendment to his third amended
copplaint.

The dust did not settle until December 5, 1985, It
was on that date that the Supreme Court filed is
Kendall opinion, thus aligning itself with the Cohen-
Schweiso position and disapproving Richard and
Hamilton, (Kendall v. Ernest Pestana, Inc., supra,
40 Cul.3d 488 at pp. 496-498, 220 Cal Rptr. 818,
709 P.2d 837.) That was two days after the jury
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returned its verdict in this case,

Defendants' position at all times has had a dual
thrust. They first argue that Cohen, Schweiso, and
later Kendall have no application because they *397
dealt with simple commercial leases whereas the
fundamentp] nature of Mobil's contract with plaintiff
wasg g "franchise agreement for personal services.”
Their fall-back argument iy that if these decisions do
spvern a contract of the gort between plantiff and
Mobil, the decisions contrary to the Richurd rule
upon which defendants relied should not be given
retroactive application.  Although weé disagree with
defendants’ charactetization of the contract as one for
personal services, we sustain their contention that
Cohen, Schweise, and  Kendall should not be
retroactively applied in this case.

(A)

[1] Defendants' attempt to transmute the lease into
an inconseqguential and severable appendage of the

"Retail Dealer Contract” is unconvincing, Included

in the latter document immediately following the
assignment provision (quated ante at fm. 1) 1 an
integration clause to the effect that "Thig instrurnent,
including ... any lease of the premises from Seller to
Buyer, comain[s] the entire agreement covering the
subject matter, and supursedes any prior supply
contract between the parties relaling to the premives.”
(Emphasis added.) As may be inferred from the
underscored passages, this provision evidences
Maobil's own view of the relationship between itself
and plaintiff as being predominantly concerned with
the sale of Mobil's products. The lease provided the
sitc at which these sales would occur. That site,
described in the "Retsil Dealer Contract” as "the

marketing premises,” was crucial to the franchise
relationship.  All deliveries were to be made ar that ,

site.  The contract could be terminated for a variety
of reasons connected with the leasehold, including:
(1} termination of the lease; (2) condemnation or
destruction of the premises; (3) plaintiff's failure "to
operate the marketing premises for 7 consecutive
days;" (4) plaintift's failure "to comply with federal,
state or local laws, rules, regulations or ordinances
relevant to the operation of the marketing premiscs;”
(3y repeated customer complaints  concerning
"operation of the marketing premises;” and (6)
plaintiff's failure "to operate its premises in a clean,
safe and healthful maener."  Identical provisions
were also included in the lease.

Without question, plaintiff's personal gualifications

and labor constituted an important component of the
process by which Maohil's goods would be furnished
to the public.  Yet plaintilt’s personal services wouid
be provided, not at any place of his choosing, but
only at the "marketing premises” specifically
designated in both the “Retail Dealer Contract” and
the lease. The idea that plaindfi's personal services
**#G68 were the essence of the relationship is further
refuted by the very presence of the assignment
provisions: If plaintiif's services were so unique and
vital Mobil would have no reason either o
contemplate or to make provision for any possible
substitution. *398 What was crucial tw Mohil's
commercial goal was the provision of a location for
sale of its products, particularly an existing lovation
devored to that purpose and under Mobil's continuing
control. Construing the two documents as
comprising 2 single agreement {Civ.Code, § 164%;
cf.. Mobil &1l Corp. v. Handley (1978) 76
Cal.App.3d 936, 959, 963, 143 Cal.Rptr. 321;
Prestin v. Mobil Qil Corp. (Sth Cir.1984) 741 F.2d
268, 271-272), we are compelled 1o reject
defendants' attempt to recast it as being primarily
concerned with plaintiff's personal services.

(B)

It is a truism that the law constantly struggles (o
tesolve the tension between the competing needs of
gtability and change, both of which it must serve.
One aspect of this continual dilemma is whether
completed events and transactions are t be governed
by subsequently anncunced pringiples or changes in
legal doctrine,  Thig is the neltle we must now grasp,

[2] California foilows the rule of practice that
decigions of its appellate courts, pardecularly those of
the Supreme Court, are ordinarily retrospective in
operation. {See [n re Marriage of Brown (1976) 13
Cal.3d 838, 830, 126 Cal.Rptr. 633, 544 P.2d 561;
Twine v. Compton Supermuarket  (1986) 179
Cal.App.3d 314, 518, 224 Cal.Rptr. 502
McManigal v. Ciry of Seal Beach (1985 166
Cal.App-3d 975, 981, 212 Cal.Rptr. 733.) With
respect Lo civil cases, exemptions from this principle
have in pgeneral been  Tecognized  “when
comsiderations of fairness and public policy preclude
full retroactivity” {Peterson v, Superior Court (1982)
31 Cal.3d 147, 152, 181 Cal.Rptr. 784, 642 P.2d
1305; accoed Ishell v. County of Sonoma (1978) 21
Cal.3d 61, 74, 145 Cal.Rper. 368, 577 P.2d 1BR;
Safeway Stores, Inc. v, Nest-Kant (1978) 21 Cal.3d
322, 333, 146 Cal Rptr, 530, 579 P.2d 441; Paul E.
lacono Structural Engineer, fne. v. Rizzo {1934) 162
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Cal.App.3d 803, 809, 208 Cal.Rptr. 787,
particularly if retroactive application of the new
authority will disturb vested rights of property or
vontracl. (See Pererson v. Superior Court, supra,
County of Los Angeles v, Faus (1957) 48 Cal.2d 672,
681, 3i2 P.2d 680; «cf. Wellenkamp v. Bank of
America (1978) 21 Cal.3d 943, 933.034, 148
Cal.Rptr. 379, 582 P.2d 970; Abbout v. City of Los
Angeles (1958) 50 Cal.2d 438, 456-457, 326 A.2d
484y “The determination by the court is dependent
uwpon the equities in each case.” (Cowmty of Los
Angeles v. Faus, supra, 48 Cal.2d at p. 680, 312
P.2d 680.)

"Two factors ol primary importance in resolving the
issue of retroactivity are the extemt to which the
change in the law was foreshadowed and foresceabie
andl the extent of the reliance placed upon the former
rule of law." {(Barber v. State Personnel Bd. (1976)
18 Cal.3d 393, 400, 134 Cal.Rptr. 206, 556 P.2d
06; accord {nited States Cold Storage v. Great
Western *399 Savings & Loan Assn. (1985) 165
Cal.App.3d 1214, 1222, 212 . Cal.Rptr. 232;
Pillsbury v. Sputh Coast Regional Com. (1977) 71
Cal.App.3d 740, 753, 139 Cal.Rptr. 760.) In
determining the retroactivity of its decisions in the
area of criminal law, the United States Supreme
Court formulated these criteria: "(z) the purpose o
be served by the new standards, (b) the extent of the
reliance by law enforcement authorities on the old
standards, and (¢} the effect on the administration of
justice of a retrowctive application of the new
standards, " (Stovall v. Denpo (1967) 388 U5, 293,
297, 87 S.Cu 1967, 1970, 18 L.Ed.2d 1199.)
These criterla have been incorporated within the
"considerations of fairness and public policy" factors
empioyed by California in the context of civil cases.
"Public policy considerativns include the purpose to
be served by the new rule, and the effect on the
administration of justice of retroactive application,
Considerations of fairness would measure the reliance
on the old standards by the parties or others similarly
atfected, as well as "the ability of litipants to foresee
the coming change in the law....' " (Peterson v.
Superior Cour:, **668 supra, 31 Cal.3d 147 at pp.
152-153, {8[ Cal.Rpir. 784, 642 P.2d 1305.) [FIN4]
Each of these factors and considerations will now be
exarmined.

FN4, The standards applied by the {Inited States
Supreme Court in deciding the reteoactivity of its
holdings in civil cascs is generally comparable to the
matters which guide California courts,  The federal
civil stapdards were staled in Chevron il Co. v,

Huson (1971} 404 U.8. 97, 106-107, 92 5.Ct. 349,
355, 30 L.Ed.2d 294: "First, the decision to he
applied nonretroactively must  establish 2 new
priuciple of law, either by overruling clear past
precedent oa which litiganes may have relied, ... or
by deciding an issue of first impression whose
resolution was net clearly foreshadowed, ... Second,
it has been stressed that 'we nust ... weigh the meris
and demerits in each case by looking to the prior
history of the rule in yuestion, its purpose and effect,
and whether retrospective operation will further or
retard its operation.’ ... Finally, we have weighed the
inequity imposed by retroactive  application, for
'[wlhere a decision of this Court could produce
substantial inequitable results if applied retroactively,
there is ample basis in our cases for aveiding the
"ipjustice  or  hardship™ by a  holding of
nonretroactivity.' " (See also Northern Pipeline Co,
v, Marathan Pipe Line Cp. (1982} 438 U.8. 50,
g7-88, 102 5.Ct, 2858, 1380, 73 [.Ed.2d 3598
(plurality opinion); [rited States v. Johnson {1982)
457 U.5. 537, 363, 102 5.Ct 2579, 2354, 73
1..Ed.2d 202.)

[3] Foreseeability. Can Mobil be charged with
fFailimg to anticipate the demise of the Richard rule?
That rule had stood for more than 20 years by the
time it was invoked by Mobil. It is true that there

" had - been academic criticism (see Kehr, Lease

assignments: The landlord’s consent (1580) 55 State
Bar J. 108; Note, Effect of Leasehold Provisions
Requiring the Lessor's Consent to Assignment (1970}
21 Hastings L.J. 516) |FN3] and that the covenant of
pood faith and fair dealing was being applied to an

Ancreasing variety of contracts. (See Seaman's Direct

Buying Service, Inc. v. Standard Oil Co. (1984) 36
Cai.3d 752, 768, 206 Cal.Rptr. 354, 686 P.2d 1138,
1 Witkin, Summary of Cal.Law (9th od. 1987)
Contracts, §§ 743-752, pp. 674-683.) Ou the other
hand, Rickard, which was decided well after the
concept of the good faith covenant had been
recognized, had never been judicially *400
questioned in this state. Moteover, it conformed
with the rule prevailing in the majority of other siates
throughout the country. (See  Kendall v. Ernest
Pestana, Ine., supra, 40 Cal.3d 488 at pp. 495-456,
220 Cal.Rpir. 818, 709 P.2d 837.) Richard must
also be seen as one aspect of a large body of
California authority to the effect that "[iln the
abgence of a controlling statute the partics may
provide that a conmtract right or duty is
nontransferable. " (Masterson v, Sine (1%63) &8
Cal.2d 222, 230, 65 Cal.Rptr. 545, 436 P.2d 301,

dccord La Rue v. Groegzinger (1890) 84 Cal. 281,

283, 24 P. 42; Benpn v. flofmann Plastering Co.
1952y 207 Cal. App.2d 61, 67-69, 24 Cal.Rptr, 268;
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Parkinson v. Caldwell (1%54) 126 Cal.App.2d 548,
552-333, 272 P.2d 934; Fuirhanks v. Crump frr.
ete. Co., Inc. (1930) 108 Cal.App. 197, 205, 291 P.
629, 292 . 529.)

FN3. Plaintiff menticned only the first of these
urticles in the trial court.

The marter of foreseeability is thus ambiguous. An
argument can be. made, albeit concededly upon a
purely speculative basis, that the validity of the
Richard rule was questionable and might be
overtaken by the advance of the covenant of good
faith and fair dealing. ~ The sipnals to that effect
were, however, weak and largely nomjudicial.  The

opposing argument is that Richard had stood the test

of time and could be treated az sound doctrine well
within the mainstream of California and national
authority. As will be seen shortly, Mobil had
reccived a recent mdication that Richard was still
accepted - as stating the governing principle.  We
therefuore conclude that on balance Mobil should not
be penalized for its inability to predict the emergence
of the judicial repudiation of Rickard more than two
years later, [FN6] (Cf. People v. Horning (1984)
1150 Cal.App.3d 1015, 1022, 198 Cal.Rptr. **670
384; People v. Criscione (1981) 123 Cal.App.3d
275, 293, 177 Cal.Rptr. 899.)

N6, The cmphasis on judicia! action is not
inadvertent. ©  If anything, Mobil could logically
conclude that with the passage of Business and
Professions Code section 21148 the Legislature had in
effect occupied the field and thus obviated the
likelihood of further action by the courts.  Molbil
gould  further conclude that the Legislatre's

exemption of franchise agreements "entered inlo”

before January 1, 1981 (see (n. 2, ante ) preserved
the Richard rule's applicability to such agreements,

Relianee.  This factor is completely o Mobil's
favor, At the time Mobil refused to congent to vach
of plaintiff’s proposed assignees, the enly authority
squarcly on point was Richard. The contrary
holdings of Cohen, Schweiso, ad Kendall were
nothing more than glints In the eyes of imaginative
attorneys awaiting future vindication. Mobil clearly
waz aware of Richard and acted in accordance with
it. About the time the |930 franchise agreement was
gxecuted, Mabil was advised by independent counsel
that Richard was still valid.  Mobil saw this advice
upheld when it thereafter won twu unrelated actions
in federal district courts in Califormia. I short, the
extent of Mobil's reliance on the Richard rule was

tatal,

Public policy. What are the justifications fur
restricting a lessor's unfettered power to refuse
gonsent to an assignment?  The twe reasons given
*401 by courts are California’s hostility to restraints
on alienation and its preference for fostering the
performance of contwracts in accordance with "the
standards  of  good  faith  and  commercial
teasonableness."  (See Kemdoll v, Ernest Pestang,
Inc., supra, 40 Cal.3d 488 at pp. 488-301, 506, 220
Cal.Rptr. 818, 709 P.2d 837; Schweise v. Williams,
supra, 150 Cal.App.3d 883 at pp. 835-887, 198
Cal.Rptr. 238; . Cohen v. Ratinaff, supra, 147
Cul.App.3d 321 at pp, 328-330, 195 Cal.Rptr. 84.)
[n addition, and more particularly, there are the
specific statutory limitations of a franchisor's power
to refuse consent expressed in  Buginess  and
Professions Code section 21148, (See fn. 2, ame.)
Within the context of thig case, these judicial and
legislative determinations embody a balance befween
conunon law rights of contract and the legitimate
concerns of lessors.  The former are to be limited
beeawse "[wle are no longer in the days of caveat
emptor even as to commercial leases ... [and] the
necessity of permitting reasomable  aliemation of
commercial $pace hags becorne paramount in our
increasingly urban society.” (Schweiso v. Willigms,
supra, 150 Cal.App.3d at p. 887, 198 Cal.Rptr.
238.) The latter remain secured because "the lessor's
intereat in the character of his or her tenant is
protected by the lessor's right to object to a proposed
assignee on reasonable commercial grounds ... [and]
by the fact that the original lessee remains liable to
the lessor as a surety even if the lessor consents to the
assignment and the assignee expressly assumes the
obligations of the lease." (Kendall v. Emest Pesiana,
Inc., supra, 40 Cal.3d at p. 500, 220 Cal Rpte. B1E,
709 P.2d 837.)

Fairness. The public policy restraining this form of
arbitrary action by a franchisor-lessor is stromg, but
what are the countervailing fairness considerations?
Reliance, which has been discussed above, is one
such factor. In the circrumstances presented here, its
influence 15 crucial,

With respect to obligations undertaken pursuant to a
statute subscquently found invalid, the United States
Supreme Court stated: "The actval existence of a
statue, prior o such o delermination, i8 an operative
fact and may have conseguences which cannot justly
be ignoted.  The past cacnot always he crased by a
new judicial declaration. The effect of (he
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subsequent ruling as to Invalidity may have to he
congidered In  variows aspects,—with respect (o
particular relations, individual and corporate, and
particular conduct, private and official. Questicns of
rights claimed to have become vested, of status, of
prior determinations deemed to have finalily and
acted upon accordingly, of public policy in the light

" of the nature hoth of the statute and of its previous
application, demand examination. These questions
are among the most difficult of those which have
engaged the attention of the courts, stute and federal,
and it is manifest ... that an all-inciusive stajement of
a principle of absolute retroactive invalidity cannot be
justified.” (Chicer County Dist, v. Bank (1940) 308
U.8. 371, 374, 60 5.Ct. 317, 318-19, 84 L..Ed. 329,)
We apree with numerous distinguished commentators
{Schaefer, Progpective Rulings: Two Perspectives,
1582 Sup.CtRev. 1, 23; Leflar, *402 iAppellate
Judicial Innovation (1974) 27 Okle L. Rev. 321, 342;
Snyder, Retrospective Operation of Overruling *#671
Decisions (J940) 35 ILL.Rev. 121, 132, fn. 117)
that these considerations are eguelly relevant to
judicial decisions. Let us now examine how they
operate in this case.

Orne of the fundamental purposes of law is to provide
stability.  The amnouncement of a legal prineiple,
whether by the Legislanure or by the courts, furnishes
notice of what i3 either allowed or prohibited. Such
notice is the most elemental requirement of due
provess, (See Cleveland Board aof Education v.
Loudermill (1983) 470 U.8. 532, 540, 105 §5.Ct.
1487, 1495, 84 L.Ed.2d 494; Fuentes v. Shevin
(1972) 407 U.5. 67, 80, 92 5.Ct. 1983, 1994, 32
L.Ed.2d 5536, Mullane v. Ceniral Hanover Tr. Co.
(1930) 339 U.5. 306, 314, 70 S.Ct. 952, 637, 94
L.Ed. 865; Randone v. Appellate Department (1971)
5 Cal.3d 536, 541, 96 Cal.Rptr. 709, 488 P.2d 13,
Mendoza v, Smafl Claimy Court (1358) 49 Cal,2d
668, 672, 321 P24 9; Conservatorship of Moaoore
(1986) 185 Cal.App.3d 718, 725, 226 Cal.Rpir.
875.) Blackstone deemed it a "requisite” that legal
change "be notified to the people who are to obey it."
{1 Blackslone, Commentarics 45) He denonnced
the "making of laws ex pest facto " because "it s
impossible that the party could foresee that an
action[,] inmocent when it was done, should be
afterwards converted to guilt by a subsequent law;
he had therefore no cause to absgtain from it; and =il
punishment for not abstaining must of consequence
be cruel and vnjust.” {Id. at p. 46.)

Strictly speaking, the vategory of ex post facto laws
of which Bluckstwne spoke is now confined to the

erimingl.  (Calder v. Bull (1798} 3 U.S. (3 Dall.}
386, 390, 1 L.Ed. 648 Conservatorship of
Hofferber (1980) 28 Cal.3d 161, 180, 167 Cal.Rplr.
854, 616 P.2d 836; Campbell v. Depurtment of
Motor Vehicles (1984) 155 Cal App.3d 716, 718, 202
Cal.Rptr. 324.) Suill, the disinclination to penalize
action "lonocent when 1t was done" has reached the
civil sector and i not limited to legislation. At the
close of the last century our Supreme Court stated: ”
‘It would be as mischievous as an ey post fucto law to
permit a subsequent [judicial] decision o overturn the
fair compromises and contracty of individuals made
under a different and correct view of the law.... The
agregment was in cxact accordance with the general
understanding of the law at the time it was made,

- Two years afterward the court of appeals, in another

case, gave a differeal construction.  The community
would be i a miserable condition if at every change
of opinion upon questions of law all their previous
contracts and settlements were to be overturned.
Men could never know the end of their controversies
were such a rule o prevail.' .. 'A subsequent
decigion of a higher court, in a different case, giving
a different exposition to a point of law from the one
declared and known, when a settlement between
parties takes place, cannot have a retrospective effect
and overturn such settlernent.... There *403 is oo
other principle which is safe and practicable in the
commoen Intercourse of mankind,  And ©w permit a
subsequent judicizl decision In any one case on a
point of law to open and annal everything that has
heen done in other cases of a like kind for years
before, under a different understanding of the law,
would lead to the most mischievous consequences.
Fottunately for the peace and happiness of mankind,
no such pernicious precedent is to be found. The case
is, thergfore, to be decided according to the existing
siqte of things when the settlement in question 0ok

" place.” " (Cooley v, County of Calaveras (1898) 121

Cal. 482, 486, 53 P. 10735 [original cmphasis]; see |
Kent, Commentaries on American Law (14th ed.
1840) 476.) There are comparable statements ol 2
more recent vintage,  (See California Assn. of
Highway Pairolmen v, Depurtinent of Personnel
Admin. (1986) 185 Cal App.3d 352, 364~ 355, 229
Cal.Rpte. 729;  Mitchell v. National Awo. &
Casualty Ins, - Co, (1974) 38 CalApp.3d 599,
a04-603, 113 Cal.Rptr. 391; Bank of America v,
Department of  Mental  [ygiene  (1966) 246
Cul. App.2d 578, 586-587, 54 Cal Rptr. 899.)

The tnotivation for such expressions is not limited o
courts. The Legislature's enacunent of Busimess aud
Professions Code section 21148 evidences its interest

Copr. © West 2003 No Claim to Orig. 11.5. Govt. Works




243 Cal.Rptr. 662

Page 13

(Cite as: 198 Cal.App.3d 389, *403, 243 Cal.Rpir. 662, **671)

and concertt with the specific problem of franchisor
power Lu prevent assignment.  **672 The substance
of that statute aligns the Legislature with the judicial
posicion expressed in Coken, Schweiso, and Kendall.
Nevertheless, the Legislature took pains to establish
that section 21148 "shall not apply to a franchise
entered into before the effective date of this act.”
(See fn. 2, ante.) This decision represents the
Legislature's considered assessment that the benefits
of change do not outweigh the necessity or
desirability of respecting existing contracts and
leaving (hem unaffected by the statute, That
assessment commands our attention, even if it
involvey staying the lmpact of judicial decisions,
because “the Legislature is no less competent than the
court to evaluate the hardships involved and decide
whether considerations of fairmess and public policy
warrant the granting of retief,” (Forster Shipbldg.
Co. v. County of L.A. (1960) 54 Cal.2d 430, 439, 6
Cal.Rptr. 24, 353 P.2d 736 [emphasis added];
accord County af Loy Angeles v. Superior Court
(1963) 62 Cual.2d 839, 845, 44 Cal.Rptr. ‘796, 402
P.2d 868; Scheiler v. County of Santa Clara (1977)
74 Cal.App.3d 990, 998, 141 Cal.Rpir. 731,
Atlantic Richfield Co. v, County of Los Angeles
(1977) 68 Cal.App.3d 105, 115, 137 Cal.Rptr. 84.)

There is much to commend in the balance struck by
the Legislature's conscious decision to impose new
standards but not make them retroactive, It
recognizes that fairness must be done to both parties
to a franchise artangement. The franchisee is

afforded an increased measure of security by the

limitations itnposed upon a franchisor's previously
unrestricted commeon law and contractual right to
refuse assent to an assignment. The *404 {ranchisor
is given clear notice concerning the precise natre of
those limitations (which appear to correspond to the
judicially-tormulated  standard  of  “"commercial
reasonableness”).  The public policy behind Business
and Professions Code section 21148 is clear and of
sufficient gravity to receive legislative recognition.
Mevertheless, the advantuses were not deemed of
sufficlent import to warrant the disturbance of
existing franchise relationships.  This compromiss
was made within the context of vested contractual
rights involving the security of title w real property,
a situation where the need for stability s at a
premivm.  (See Wellenkamp v, Bank of America,
supra, 21 Cal.3d 943 at p. 534, 148 Cal.Rptr, 379,
382 P.2d 970.) The Legislatre deemed these
considerations of such magnitude to warrant defarring
the implementation of the public policy goals,

Qur weighing of the relevant considerations comes
down to this. At all relevant times, the prevailing
rule of law was that a lessor could withhold assent to
a proposed assignment for any reason whatsoever.
Muobil displayed considerable and justifiable rcliance
on that rule, which did not alter until two years laler.
The strength and extent of that reliance is only
partially offset by Mobil's inability w foresee the
nonjudicial portents of a change in the rule. DBy
contrast, there is no evidence that plaintiff had any
inkling of a judicia! change of the rule. He way
aware of the legislative modification of the rule
embodied in Business and Professions Code section
21148. That modification, however, was
accompanied by a solemn determination by the
Legislature that it should not be retroactive.  Public
policy supporting the change will not be advanced by
applying the change to completed contractual

" arrangements involving the stability of real property

ttles. As regards the fairness factor, we perceive no
satisfying basis for making plaintiff the windfall
beneficiary of a change he did not foresee or help
bring about, Conversely, it is patently unfair to
penalize Mobil for its nonconformity with standards
which took effect only after it conscientiously
determined the state of the law and relied upon it in
reasonable good faith.  Upon full reflection of the
problem, we believe that it is appropriate to follow
the Legislature's lead and adhere to its decislon
respecting "the relative hardships and advamtages ol
implementing the new standard. The salient cquities
and considerations of vested right support Mobil's
claim that its conduct 5 to be judged in accordance
with the rule of Richard v. Degen & Brody, Inc. (See
Peterson v. Superior Court, supra, 31 Cal.3d 147
pp. 152-153, 181 Cal.Rptr. 784, 642 **G73 P.2d
1303; County of Los Angeles v. Faus, supra, 48
Cal.2d 672 at pp. 680-681, 312 P.2d 680; Cooley v.
County of Calaveray, supra, 121 Cal, 482 at p. 486,
33 P, 1075)  Although we are not uamindful that it
entails the temporary preservation and application of
a discredited principle of law (sce Forster Shipbldz.
Co. v. County of L.A,, supru, 54 Cal.2d 450 at p.
459, 6 Cal Bptr. 24, 3533 P.2d 736, Kawosaki
Motory Corp. v. County of Orange (1983) 146
Cal App.3d 7830, 783, 194 Cal.Rptr. 608; Schetiler
v. County of Sante Clarg, supra, 74 Cal.App.3d 990
at p. 997, 141 CalRptr. 731), we are *403
compelled to conclude that the trial court erred in
ruling that defendants' actions were to bu evaluated
by the Cohken-Schweiso-Rendall standards governing
the exercise ol a lessor's contracwal right to refuse
consent to an assignment of the contract.
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[4] The effects of this conclusion are manifold.
Mobil's ¢onduct with respect to plaintitf's proposed
asgignees were central o the causes of action
submitted to the jury and covered by their verdict.
Mobil's refusal to consenl (o assigmment was ihe
heart of plaintiff's breach of contract cause of action.
The same conduct by Mobil was, to a lcsser but still
prominent extent, invelved in the tart claims for
imentional infliction of emeotional distress and
mterference with prospective economic advantage,
which formed the basis for the awards of punitive
damages. The retusal to consent to an assignment

~algo Hgured in plaintiff's cause of action based upon

the PMPA, which was subsequently disallowed by
the trial court. The error thus pervades the entirety
of the verdict for compensatory and punitive
damages, with the result that the ensving judgment
must be reversed,

[I-TX [FN¥*¥]
FMN** See footnote *, ane,

Those portions of the judgment providing that
plaintiff recover damages, costs and interest from
defendants Mobil 0Ol Corporation and James
Edwards are reversed. The judgment is affirmed in
all ather respects. The ocrders made afier judgment
are also affirmed, The parties shall bear their
respective costs on appead. ‘

ANDERSON, P.J., and SABRAW, J., coneur,
243 Cal.Rptr. 662, 198 Cal.App.3d 389

END OF DOCUMENT
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SHORT TITLE: In Re Interdent Service Corporation
CASE NO.: SA03-13594JR

PROOF OF SERVICE

STATE OF CALIFORNIA, COUNTY OF ORANGE

I am employed in the City of Santa Ana, County of Orange, State of Califorma. | am over
the age of 18 years and not a party to the within action. My business address 15 201 E.
Sandpointe, Suite 220, Santa Ana, CA 92707-5742. On August 19, 2003, I served the
documents named below on the parties in this aclion as follows:

DOCUMENTS(S) SERVED:  OBJECTION OF CREDITOR, POCATELLO DENTAL
GROUP TO ASSUMPTION OF EXECUTORY
CONTRACT AS PROVIDED IN SECOND AMENDED
JOTNT CHAPTER 11 PLAN ORREORGANIZATION,
DECLARATION QF DEAN P. SPERLING IN
SUPPORT THEREOF; POINTS AND AUTHORITIES
IN SUPPORT THEREOTL |

SERVED UPON: “SEE ATTACHED SERVICE LIST”

XXX (BY FEDERAL EXPRESS) By placing a true copy it a separatc envelope for cach
addressee named above with the name and address of the person served shown on the
envelope as set forth above, and by scaling the envelope and placing it for collection
and delivery by Federal Express with delivery fees paid or provided for in accordance
with ordinary business practices. I am familiar with the practice at my place of
business for collection and processing of correspondence for overnight delivery by
Federal Express. Such correspondence will be deposited with a facility rcguﬂlﬂy
maintained by Federal Express for receipt on the same day in the ordinary course of

business.

XX . (FEDERAL)I declare that I am employed in the office of a member of the bar of this
court, at whose direction this service was made.

Executed on August 19, 2003, at Santa Ana, California.

N
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SERVICE LIST

Interdent Service Corporation

222 N. Sepulveda Blvd., Suite 740
El Segundo, CA 90245

(Debtor)

Robert E. Opera

WINTHROP COUCHOT

660 Newport Center Dr., Suite 400
Newport Beach,. CA 92660
(Altorney for Debtor)

Penclope Parmes

RUTAN & TUCKER LLP

611 Anton Blvd., Suite 1400

Costa Mesa, CA 92626

(Attorneys for Official Commlttee of Creditors)

Mlchael Hauser

Office of the U.5. Trustee
411 W. Fourth St., Suite 9041
Santa Ana, CA 92701

(U.S. Trustee’s Oftice)

Robert Orgel

Pachulski, Stang, ZlChl Young, J ones & Weintraub
10100 Santa Monica Boulevard 11* Floor :
Los Angeles, California 90067
(Plan Co-Sponsor)

Eric Goldberg

Stutman, Trewster & Glatt P C.

1901 Avenue of the Stars, 12® Floor
Los Angeles, California 90067
(Plan Co- Sponsor)

Jonathon Shenson

Latham & Watkins LLP

633 West Fifth Street, Suite 4000
Los Angeles, California 90071
(Bank Lenders)
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