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UNITED STATES DISTRICT COURT

DISTRICT OF IDAHO

POCATELLO DENTAL GROUP, P.C., an
1daho professional corporation

Plaintiff,
V.

INTERDENT SERVICE
CORPORATION, a Washington
corporation

Defendant.

INTERDENT SERVICE
CORPORATION, a Washington
corporation,

AFEIDAVIT OF SCOTT J. KAPLAN IN SUPPO

Case No.: CV-03-450-E-LMB

AFFIDAVIT OF SCOTT J. KAPLAN IN
SUPPORT OF DEFENDANT ISC’S
OPPOSITION TO THIRD-PARTY
DEFENDANT ERNEST SUTTON’S RULE
12(B)(6) MOTION TO DISMISS
COUNTERCLAIM

TO THIRD-PARTY DEFENDANT ERNEST SUTTON’S RULE 12(B)(6) MOTION TO

DISMISS COUNTERCLAIM — Page 1
Portind3.1475428.1 0021164-00081
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Counterclaimant,
V.

POCATELLO DENTAL Group, P.C., an
Idaho professional corporation; DWIGHT
G. ROMRIELL, individually; LARRY
MISNER, JR., individually; PORTER
SUTTON, individually; ERNEST
SUTTON, individually; GREGORY
ROMRIELL, individually; ERROL
ORMOND, individually; and ARNOLD
GOQODLIFFE, individually,

Counterdcfendants,

LARRY R. MISNER, JR., individually,

Counterclaimant,

V.

INTERDENT SERVICE
CORPORATION, a Washington
corporation,

Counterdefendant.

LARRY R. MISNER, JR., individually,

Crossclaimant,
V.

POCATELLO DENTAL GROUP, F.C,, an
Idaho professional corporation,

Crossdefendant. ]
STATE OF OREGON )
County of Multnomah )

1, Scoit J. Kaplan, hereby depose and state as follows:

AFFIDAVIT OF $COTT J. KAPLAN IN SUPPORT OF DEFENDANT ISC°5 OPPOSITION
TO THIRD-PARTY DEFENDANT ERNEST SUTTON’'S RULE 12(B)(6) MOTION TO
DISMISS COUNTERCLAIM - Page 2
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L. 1 am one of the attorneys representing and counterclaimant InterDent Service
Corporation (“ISC™) n this matter. T am admitted to practice in Idaho pro hac vice. The facts in
this affidavit are based on my personal knowledge.

2. Attached as Exhibit 1 is a copy of selected pages and Exhibit A to the October 11,
1996 Agreement & Plan of Reorganization that appears to have been signed by third-party
defendant Emest Sutton.

3. Attached as Exhibit 2 is a copy of the October 7, 1996 Group Member Resolution
that appears to have been signed by Sutton on QOctober &, 1996.

4. Attached as Exhibit 3 is a copy of the October 10, 1996 Assignment Agreement

that appears to have been signed by Sutton.

5. Attached as Exhibit 4 is a copy of the first page and signature page of Sutton’s
Non-Compete Agreement with [SC’s predecessor that was entered into on October 11, 1996 and
that appears to have been si gned by Sutton.

0. Attached as Exhibit 5 is a copy of the first page and the signature page of Sutton’s
October 11, 1996 Employment Agreement.

7. Attached as Exhibit 6 is a copy of the first and final pages of Sutton’s Share
Acquisition Agreement that was entered into on October 11, 1996 and that appears to have been
signed by Sutton.

8. Attached as Exhibit 7 is a copy of the Group Members’ Certificate that is dated
October 11, 1996 and that appears to have been signed by Sutton.
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AFFIDAVIT OF SCOTT J. KAPLAN IN SUPPORT OF DEFENDANT ISC’S OPPOSITION
TO THIRD-PARTY DEFENDANT ERNEST SUTTON’S RULE 12(B)(6) MOTION TO
DISMISS COUNTERCLAIM - Page 3
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9. Attached as Exhibit 8 is a copy of the October 11, 1996 Waiver & Termination

Agreement that appears 0 have been signed by Sutton.

FURTHER THIS AFFIANT SAYETH NOT.

DATED this %@ _ day of March, 2004.

1

Scott J. Kaplan
A
2 3" Gay of March, 2004.

SUBSCRIBED AND SWORN TO before me this

Notary Public for Oregon
My Commission Expires:

L OFFICIAL SEAL
£ A DONNA VANDERSCHOOT
2 ;j NOTARY FUBLIC- OREGON
\NZEZ/  COMMISSION NO. 348086
M COMMISSION EXPIRES SEPT 13, 2005

AFFIDAVIT OF SCOTT J. KAPLAN IN SUPPORT OF DEFENDANT ISC’S OPPOSITION
TO THIRD-PARTY DEFENDANT ERNEST SUTTON’S RULE 12(B)(6) MOTION TO

DISMISS COUNTERCLAIM — Page 4
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. AGREEMENT AND PLAN OF REORGANIZATION

by and among

GMS DENTAL GROUP, INC.,
POCATELLO DENTAL GROUP, P.L.L.C..

THE INDIVIDUALS LISTED ON EXHIBIT A HERETO

and

IDAHC DENTAL GROUF, P.A.

October 11, 1396

11343887 10/7/96
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AGRE T AND PLAN OF REQRGANIZATION

THIS AGREEMENT AND PLAN OF REORGANIZATION (this "Agreement"”)
is made and entered inte this 1llth day of October, 1396 by and
among GMS DENTAL GROUP, JINC., a Delaware corporation (the
"Company” ), PQCATELLQO DENTAL GROUP, P.L.L.C., an Idaho profes-
sional limited liability company ("Acquired Co"), the INDIVIDUALS
LISTED ON EXHIBIT A ATTACHED HERETO, who are all of the members of
and holders of all of the issued and cutstanding limited liabilicy
company interests whether economic interests only or otherwise of
Acquired Co (each, a "Member" and collectively, the "Members") and
IDAHO DENTAL, GROUP, P.A., 2an Idaho professional c¢orporation

("Group") .

RECITALS:

A. Subject to the terms and conditions of this Agreement, on
tha date provided for in Article 7 herecf (the "Closing Date"},
the Company and Acquired Co shall execute an Agreament of Merger
substantially in the form attached hereto as Exhibit B, which
provides for the merger (the "Merger") of Acquired Co with and
into the Company at the Effective Time (as defined in Section 1.1
hereof). Follewing the Merger and in accordance with the terms of
this Agreement, all of the issued and outstanding membership
interests of Acquired Co (the "Membership Interests") shall he
converted into shares of Series C Prefexrred Stock, $0.001 par
value, of the Company ("Acquisition Preferred Stock") and the
right to receive cash, in accoxrdance. with the terms of this

- Agreement. The rights, preferences and privileges of the
Acguisition Preferred Stock are as set forth on Exhibit ¢ attached
hereto.

B. For federal income tax purposes, it iz intended that the
exchange of Membership Interescs for shares of Acguisition
preferred Stock -be part of an exchange qualifying under Section
151 of the Internal Revenue Code of 1986, as amended (the "Code").

C. As of the Closing Date, Group shall enter into a long-
term dental group management agreement with the Company or with a
wholly owned subsidiary ¢f the Company ("Company Sub").

D. The parties hereto desire to enter into this Agreement
for the purpose of setting forth certain representations,
warranties and covenants made to each other as an inducement to
the execution and delivery of this Agreement and the conditions
precedent to the consummation of the Merger and the transactions

related thereto.

NOW, THEREFORE, in consideration of the mutual covenants and
conditions contained herein, the parties heresto agree as follows:

12341887 10!7!96- . | EXHIBIT |
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AGRE AND P OF REQRGANIZATION

ARTICLE 1

THE MERGER_AND RELATED TRANSACTIONS

1.1 Effective Time of the Merger. Subject to the terms and
conditions of this Agreement (which shall include all exhibits and
schedules attached hereto), at the Effective Time (as defined
herein), the Acquired Co shall be merged with and into the Company
and the separate existence of the Acquired Co shall thereupon
cease, The Company shall be the surviving corporation in the
Merger (sometimes referred to hereinafter as the "Surviving
Corporation®) and shall continue to be governed by the laws of the
State of Delaware. The Merger shall become effective upon the
later to occur of the filing of an executed Agreement of Merger in
substantially the form attached hereto as Exhibit B {(the
"agreement of Merger"”) with the Delaware Secretary of State, or at
such time thereafter as is provided by the Agreement of Merger
(che "Effective Time").

1.2 EBEffects of the Merger. At the Effective Time, {a) the
Cartificate of Incorporation of the Company in effact at the
Effective Time shall be the Certificate of Incorporation of the
Surviving Corperation; (b) the Bylaws of the Company in effect at
the Effective Time shall be the Bylaws of tha Surviving Corpora-
tion; and (¢} the Merger shall, from and after the Effective Time,
have all the effects provided by applicable law.

1.3 Effect of Merger on Membership Interests. As of the
Fffective Time, by virtue of the Merger and without any action on
the part of the Company, Acquired Co or any Meamber, each Member-
ship Interest shall be converted into the right to receive 2
combination of (a) cash in the amount set forth opposite such
Member's name on Exhibit A, payable by wire transfer or cashiers’
check on the Closing Date (the *Cash Consideration") and (b) that
number of shares of Series C Preferred Stock of the Company
("Accuisition Preferred Stoek”) ecual to (i) the dollar value of
Acquisition Preferred Stock set forth opposita such Member's name
on Exhibit A, divided by (ii) 31,000 (the "Stock Consideration”).
The Cash Consideration and the Stock Consideration collectively
shall be referred to as the "Merger Congideration.”

(a) Effect of Mergerp on Membership Interests. All Member-
ship Interests shall no longer be outstanding and shall bhe
canceled and retired and shall cease to exist, and each Membership
tnterest shall thereafter represent only the right to receive the
Merger Consideration into which such Membership Interest has been
converted.

(b) Adjustment of Exchange Ratio or Allocation. If, between
the date of this Agreement and the Effective Time, the outstanding
shares of Acquisition Preferred Stock shall have been changed into
a different number of shares or a different class by reason of any

12343887 10/7/%8 -2~

Extigir___|

PAGE_Z OF _5




12343887 10/7/36

e L LYY \\—Lé: (—Liﬂ-c 5?\‘_.-;.:}' "‘-}\:‘j

"Brrol K. Ormond, Member

O G Mot lir . 273

Arnold J. ‘Goodliffel Member

o i)

Ernest P. Sutton, Member

A

L. R. Misner, Jr./# Member

THE ARNOLD J. GOODLIFFE AND

BECKY B. GOODLIFFE CHARITAELE
REMAINDER UNITRUST DATED AS OF
10/5/96 ’

o D Metlihe 05

Arnold J¥ Goodliffa, Trustee

IDAHO DENTAL GROUP, P.A., AN
IDAKO PROFESSIONAL CORPORATION

-36- [
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EXHIBIT A
Parcantagh
Limited
Iiability
— Company
pane of Member Incarsst. Cash Stock Total
David P. Sutton 14.285 & 216,000 | § 184,000 |$ 400,000 |
Iwight G. Romriall 14.285 400, 000 Q 400,000
Gragory E. Bomriell 14.285 32,000 368,000 400,000
Errol K. Ormond 14.285 216,000 184,000 400,000
Arnold J. Goodliffe 14.285 140,000 | 60,000 200,000
{7.142
Economic
Interast)
Goodliffe CRT(1} (7.142 200,000 1] 200,000
Economic :
Intermst)
Erpast P. Sutton 14.285 216,000 184,000 400,000
L. R, Misnar, Jr. 14.285 400,000 0 400,000
Total 100.000% 41,820,000 | & 940,000 | 2,800,000

(1)

12343887 10/7/%6

e

Pursuant to Letter of Tnstruction from Dr. Goodliffe.

EXHIBIT )
PAGE_Z. OF 5_




MEMBER RESOLUTION
'POCATELLO DENTAL GROUP, P.LL.C.

On October 7, 1996 at the office of Pocatello Dental Group, P.L.L.C. (“PDG™)
the members met pursuant to notice to discuss the proposed merger with GMS Dental
Group, Inc. (“GMS™) pursuant to the Agreement and Plan of Reorganization, (“POR”)
to be dated as of October 40 _, 1996 by and among GMS, PDG, ldaho Dental Group
P A and the individuals signatory thereto. After discussing the POR, together with all
of the other agreements identified in the POR, and after motion was duly made and
seconded, the members unanimously adopted the following resolution:

RESOLVED: PDG shall enter into the POR and all members shall execute
said document on behalf of PDG. Moreover, the undersigned, being the members and
the only.members of PDG, hereby authorize and delegate to David P. Sutton, (aka D.
Porter Sutton), as Company Executive, all power and authority to sign on behalf of
PDG any and all other documents requested by GMS to complete the merger,
provided that such documents do not contain agreements or obligations by or for PDG
or its members substantially inconsistent with or in addition to the POR and the
obligations provided in the POR. :

IN WITNESS WHEREOF, the members have executed this Resolution on the
dates recited below:

N--16 | W/

Date ‘PORTER SUTTON, Member
Jo-F- b
Date
jo =&~ 7t
Date )
Jo=7-7¢
Date
p-F-76
Date
96/DRG/0413 MEMBER RESOLUTION Page- 1
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Date 7 L R. MISNER, Member
/0-7- 56 §9< %JMM&‘
Date ARNOLD J. GOODLIFFE, Mémber
96/DRGAO413 MEMEBER RESOLUTION Page -2
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ASSIGNMENT

FOR VALUE RECEIVED, Pocatello Dental Group, PLLC (formerly 1daho Denal
Group, 33 Idaho General Partnership), a5 ASSIgnOr. hereby sells, ransfers and assigns 1o
GMS Dental Group, Ine, 2 Califarnia corporation, as Assignes, all of its right, ttle and
interest in and to:

a The Participant Agresment for Sale of Accounts Recaivable ("Agreement”
herein) dated October 14, 15983 between Idabo Dental Group, as Participant,
and First Security Baak of Idabo, N.A., as Bank, together with and subject to
any and all modifications and amendments thereto; and '

b All funds in the Participant Reserve Account established and existing pursuant
10 the terms of the Agresment.

* This Assigumeat is made upon the express condition tas Assigaee shall assumse and

pecform all duties and cbligations of Assignot io be performed under the Agreczent.
Aassignee ‘reprﬂﬁnuand:miIMttodaumeolaﬂthlurmand conditions of the
A;r:emmh:mbunﬁmypcrfomed-

Assignor copstitutes and appoints Assigoee, it attorney, to take any and all Tegal
measures which may be secessary 10 enforce Assignor's rights under the Agreement. and
Participant Reserve Fund hevein assigied

MWMMMMMMMH-MMIMMM
unless and until:

B

a mnmmhndm.wwmmldl.ﬁwdﬂh,mc.
WMW&MWEMEMP.SmL&
Wﬂﬁwaﬂomwmudmﬁmmmmh
wmm:mmmpumqmummm
mmwmmummmmﬂmpwm
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Assigmment.
mmmm:&ammmmwwmmnm '

Gmup.?ﬂEmGMSDcnanmpdmmmmdhrﬁdpmkmmm
puxmmm:hnemsu f the foregoing Assignment. Tomdmnukmmmm.
Enngom;mwuh-uum@d andmhofthm.nmkdp:humw
(MAR/PMS)mw-ﬂdemﬂlnhuguiauofrmnanmp
mc(hmmummmmm)mﬂmummmmm

nrmwdunnkudnthw
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CONSENT TO ASSIGNMENT - !
Subject only 10 ail the Members of the Pocatello Dental Group, PLLC execating the

" foregoing Consent to Assignment andﬁnhwl:dgmm of Continuing Guaranty, First
Security Bank of Idaho, N.A., consents to the foregoing Assignment by Pocatello Dental
Group, FLLC to GMS Dental Group, Inc of the specific Agreement and Participant
Reserve Account therein assigned.

DATED this __ | 0Ok, day of October, 1996,

FIRST SECURITY BANK OF IDAHO, NA.

~ Yt &

ARETCAMENT -3-
Lj vt ey e V0
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NON-COMPETE AGREEMENT

THIS NON-COMPETE AGREEMENT {(this "Agreement”) iz made as of
October 11, 1996 by and between GMS DEMTAL GROUP MANAGEMENT, INC..
a Delaware corporatieon ("Company Sub"’), and ERNEST P. SUTTON, DMD

("Member") .

RECITALS:

A, Member is currently a member of Pocatello Dental Group
P.L.L.C., an Idaho professional limited liability company

("Acquired Co"}).

B. Company Sub is a wholly owned subsidiary of GMS Dental
Group, Inc., & Delaware corporation (the "Company").

c. Member, together with his spouse, owns 14.28% percent of
the issuad and outstanding membership interests of Acguired Co.

. The Company has entered into an Agreement and Plan of
Reorganization dated as of October 11, 1996 with Acguired Co, all
of the members of Acguired Co and Idaho Dental Group, PA, an Idaha
professional corporation ("Group") pursuant to which aAcquired Co
«hall be merged (the nMarger*) with and into Company (the "Merger
Agreement"). A condition to the Company'’'s obligation to effect
the Merger is the execution by the Member of a non-compete
agreement with Company gub effective as of the consummation of the
Merger {(the "Effective Time") .

Jo Member and Group have entered into an employment
agreement {("Employment Agreement”) effective as of the Ef factive
Time. :

F, The parties desire to provide for the terms of the non-

competition by Member with Company sub (including all of its
affiliates) after the Effective Time pursuant to the terms and
conditions hereinafter set forth.

NOW, THEREFORE, the parties hereto agree as follows:

1. Term. Subject to and in consideration of the consumma-
tion of the Merger Agreement and the transactions contemplated
rhereby, Company Sub and Member hereby enter into this Agreement
commencing at the Effective Time. The term of this Agreement
chall be the greater of (a) three (3) years from the Ef fective
Time, and (b) two (2) Yyears from the date of termipation of
Member ‘s employment with Group for cause or by Provider; provided,
that this Agreement shall expire at the expiration of the term of
the Employment Agreement; and provided, further, that if Group.
with the consent of the Joint Operations Committee of Group,
terminates the Member's employment with Group without cause (as
described in the Employment agreement}, then this Agreement shall
expire at the date of termination of Member’s employment.
Notwithstanding the foregoing, in the event that prior to the

12342611
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8, Saverability. If any term, provision, covenant or
restriction of this Agreement 1is held by a court to be invalid,
void or unenforceable, the remainder of the terms, provisions,
covenants and restrictions of this Agreement shall remain in full
force and effect.

IN WITNESS WHEREQOF, the parties hereto have executed this
Agreement as of the day first above written.

Grankt M. Sadler, President

pddress: GMS Dental Group Management, Inc.
180 North Riverview Drive, Suite 235
Anaheim, Hills, CA 92808
Attn: Grant M. Sadler
Talephone: 714-998-0587

MEMBER

5Lt )

Ernest P. Sutton, DMD

Address: 045" 5. Dt Mo &/

$ZrlD
Telephone: ; Y- -y
12343531
-5- 4
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DENTIST'S EMPLOYMENT AGREEMENT

This Dentist’'s Employment Agreement (this "Agreement”) is
made and entered inte this 1llth day of October, 1996 by and

becween IDAHO DENTAL GROUP, B.A., an Idaho professicnal
corporation ("Group"), whose primary office iz located at Pine
Ridge Mall, Chubbuck, Idaho 83202 and ERNEST P. SUTTON, DMD
("Provider"), whose address is 9045 S. 0ld Hwy. 921, McCammon, ID
83250.

WITNESGSSZEZTH:

WHEREAS, Group is a professional corporation organized under
the laws of the State of Idahe to provide the professional
services of dentistry; and

WHEREAS, Provider was previously affiliated as a member in
Pocatello Dental Group P.L.L.C., an Idaho professional limited
liability company (the "Pocatelle Dental Group"); and

WHERFAS, Pocatello Dental Group has been merged (the
"Merger“) with and into GMS Dental Group, Inc., a Delaware
corporation ("Company"). the sole shareholder of GMS Dental Group
Management, Inc., with which Group has an affiliation; and

WHEREAS, prior to the Merger, pursuant to the terms of that
certain Assignment Agreement dated as of October 11, 1996, all of
Pocatello Dental Group’s right, title and interest in all
contracts with dentist employees and independent contractors and
other licensed health professional employees and independent
contractors, all independent physician association and managed
care plan contracts, all patient records, and any and all other
assets regquired by statute, rule or regulation to be owned or held
by an entity licensed to practice dentistry, together with all
goodwill associated with the foregoing (collectively, the "Dental
Practice Assets") were assigned to Group; and

WHEREAS, Group desires to enter into employment agreements
with dentists licensed to practice dentistry in the State of Tdaho
to provide dental services to patients of Group; and

WHEREAS, Provider possesses a valid, unrestricted license to
practice dentistry in Idaho and specializes in the area or areas
of dentistry indicated on Appendix A attached hereto and incorpo-
rated herein by reference; and

WHEREAS, Group wishes to employ Provider to provide dental
services to the patients of Group and Provider wishes to accept
such employment with Group in accoxdance with the terms and
conditions set forth herein; and

WHEREAS, Group and Provider desire that this Agreement
supersede all prior employment or employment-related agreements,

12342604 -1-
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held to be too restrictive shall be modified so as to give effect
to the intent thereof. ‘ :

IN WITNESS WHEREOF, the parcties hereto have executed this
agreement on the day and year set forth hereinabove.

pated: Ofmpbev |l , 1996

IDAHO DENTAL GROQUP, PF.A.

By‘f

ricte _ PXOsident

PROVIDER:

Ernest P./Sutton, DMD

GMS Dental Group, Inc., as successor to Pocatello Dentél
Group, hereby agrees to cection 12.8 of this Agreement.

-13-  EXHIBIT_ 2
PAGE _Z- oF #
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SHARE ACQUISITION AGREEMENT

This Share Acquisition Agreement ("Agreement*) is made as
of this llth day of Octeber, 1996 by and among L. R. Misner, Jr.
(the "Shareholder"), GMS Dental Group Management, Inc., &
Delaware corporatien ("GMS"), and Idaho Dental Group, P.A.., an
Idaho professional corperation (the "Company®) .

A. The Company is a professional corporation. The
Sharenolder is or will ba a shareholder of the Company.

B. GMS is lending the Shareholder money to purchase his
stock in the Company, in return for which the Shareholder is
giving GMS certalin undertakings with respect to his stock and
the Company is entering into caertain agreements as set forth
balow.

NOW, THEREFORE, the parties agree as follows:

l.' Definjtiens. For purposes of thia Agreement, the
following terms shall have the meanings set forth below:

~Agent" means Ken Davis or his successor selected by GMS
and Shareholder.

"Default” means any event which but for the passage of time
or the giving of notice or both would be an Event of Default.

"PDegignee"” means the individual or corpeoration selected by
GMS to purchase the Shares pursuant ta Section 5(b) hereof. A
Designee must be an individual or entity eligible under Idaho
law to hold stock in the Company at the time of the purchase.
If a change in applicable law apd in the articles of
incorporation or hylaws of tha Company shall permit GMS to hold
stock in the Company, then "Designee’ shall inelude GMS.

nEvent of Dafault" means any failure by the Company to
perform ar okserve any of ita covenants set forth in Section 8
hersof.

. "Expenses” mean all expenses ineurred in connection with
any Liability or Proceeding, and includes, without limitation,
expenses of investigation, judicial or administrative
proceedings or appeals, amounts paid in settlements, fines,
attornays’ fees and similar costs in connection with a
Proceeding.

"GAAP" shall mean generally accepted accounting principles.
*Governmantal Autﬁority' means the government of the United
States or any State or any foreign country or any pelitical

subdivision of any government thereof or any branch, department,
agency, instrumentality, court, tribunal or requlatory authority

12343917 : ] -
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in connectien with such action ineluding without limitation,
reagonabla attorneys’ faas.

(i) Spousal Ipterestg in Shareg. Te the extant that
any Shares of shareholder constitutae the community property of
rhe Shareholder and his spouse, the Shareholder shall obtain the
spouse's acknowledgment of and consent to the existence and
binding effect of rhis Agreement, by axecuting a spousal consent
in the form attached hereto as Exhibjt A, and incorporated
herein. If Shareholder marrias or remarries subsequent to the
date of this Agreement, the Shareholder shall obtain the
required spousal consent within a reasonable time, not to exceaad
chircy (30) days, following the marriage.

Tha parties have duly axecuted this Agreement as of the
date first wzitten above.

ACHA

R. Misner Ar.

nasreas: 750 trr'zE /Dé.

rax:

L.

13343917

EXHioiT l -
PAGE_Z OF &

-




o @

POCATELLO DENTAL GROUP P.L.L.C.
MEMBERS' CERTIFICATE

This Certificate is delivered pursuant to Sections 6.3{a) and
(b} of that certain Agreement and Plan of Reorganizaticn daced
October Jf , 1996 (the "Agreement‘) by and among GMS DENTAL GROUP,
INC., a Delaware corporation (the “Company®), POCATELLO DENTAL
GROUP P.L.L.C., an Idaho professional limited liapility company
{*Acquired co*), the INDIVIDUALS LISTED ON EXHIBIT "A* ATTACHED TO
THE AGREEMENT, who are all of the members of and holders of all of
the issued and outstanding limited liability company interests of
Accquired Co (each, a "Member® and cellectively, the "Members"”) and
TDAHO DENTAL GROUP, P.A., an tdaho professiocnal corporation
{(*Group"). Capitalized terms not otherwise defined herein shall
have the respective meanings azsigned to them in the Agreement.

The undersigned hereby certify that, to the best of their
knowledga:

1. They are all of the Members of Acquired Co.

2. Each of the representations and warranties of Acquired
Co, Group and the Members contained in Article 2 of the Agreement
is true and corract in all material respects as of the date of the
Agreement and as of the date signed below, except as otherwise
contemplated by the Agreement. ’

3. Acquired Co, Group and the Members have performed in all
material respects all obligations required to be performed by each
under the Agreement prior to the date set forth below.

IN WITN‘ESS‘ WHEREOF, the undersigned have axecuted this
certificate as of October [L, 1996. /

u _J-f;v:’f; AZQ._
" David P, W amber

.l é?.; e W

PWight G. Ropriedl, Membar

N R WAL
el N\ i‘_,.-'.‘i‘h‘.:ﬁh_!A“lL\'

m‘“ omriell, Member
*—’ﬁ‘hs. hd-£==!‘h_;t.. ui ( Qﬁl{

Errol X. Ormond, Member
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Ernede P. Sutton, mber

'/—3
., R. Misper, J¥.. Member
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WAIVER AND TERMINATION AGREEMENT

THIS WAIVER OF QFERATING AGREEMENT RESTRICTIONS dated as of
october 11, 1996 (this wwWaiver®) is entered into by and among
pavid P. Sutton, Dwight G. Romriell, Gregory E. Romriell, Errol K.
ormond, Armold J. Goodliffe, Ernest P. Sutton and L. R. Misner,
Jr., who constitute all of the members (the "Members™) of
Pocatello Dental Group, P.L.L.C.. an Idaho professional limited
1iability corporation ("Pocatello"), with reference to the
following facts:

A The Members are parties to that certain Pocatello Dental
Group, P.L.L.C. First Amended Operating Agreement, dated as of May
9, 1994 (as amended, the "Operating Agreement”).

B. Each of the Members owns 2a 14.285% interest in
Pocatello.

C. The Members plan to enter into an Agreement and Plan of
Reorganization (the "Merger Agreement") whereby Pocatello will
merge with and into GMS Dental Group, a Delaware corporation (the .
“Merger") . ' ‘ '

D. The Operating Agreement restricts the right of the
Members to transfer their membership interest without the
unanimous approval of the other Members, and ceontains certain
cther provisions regarding a final reconciliation of a Member’s
entitlement account and payment of a Member's interest.

E. The Members desire to enter inte thia Waiver to evidence
the waiver of the transfer restrictions contained in the Operating
Agreement, the waiver of any rights to benefits under the
Operating Agreement subsequent to the effective date of the
Merger, the termination of the Operating Agreement and to set
forth the agreement of the Members to provide for a final
reconcdiliation of a Member’s entitlement account.

NOW, THEREFORE, in consideration of tha foregoing premises
and the mutual agreements set forth herein, tHe parties hereto
agrea as follows:

1. Waiver of Transfer Restriction. For the purpese of
entering into the Merger Agreement and effecting the Merger, each
of tha Members hereby waives the restriction on transfer of a
Member’s interest set forth in Section 6.13 of the Operating
Agreement, and hereby consents and approves of the Merger and the
rransactions necesgary to consummate the Merger.

2. wajver of Fyture Benefits under and Termipation of the
atin reement.. Subject to (i) the effectivenass of the

Merger and (ii) the completion of the final entitlement
reconciliation as set forth in Section 3 hereof, each Member

20945858
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hereby waives any rights to future benefits under the Operating
Agreement and agrees that the Operatlng Agreement shall terminate
as of the Closing (as that term is defined in the Merger

Agreement) .

3. Final Entitlement Beconciliation. Each of the Members

hereby agrees that a final entitlement reconciliation as set forth
in Article VI of the Operating Agreement shall occur on kehalf of
each of the Members as of the date of the Closing.

4. Counterparts. This Waiver may be executed in two or
more counterparts, each of which shall be deemed an original, but
all of which together shall constitute one and the same

instrument.

5. Governing Law. This Waiver shall be governed by and
construed under the laws of the State of Idaho, irrespective of

its choice of law principles.

_ IN WITNESS WHEREOF, the parties hereto have axecuted this
Waiver and Termination Agreement as of the date first set forth

abhovea.
MEMBERS ! /£§7 iz
David P. ’Sutt-
Ernast P. Sutton
20545858
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CERTIFICATE OF SERVICE
I hereby certify that I served the foregoing AFFIDAVIT OF SCOTT J. KAPLAN IN

SUPPORT OF DEFENDANT ISC’S OPPOSITTION TO THIRD-PARTY DEFENDANT
FRNEST SUTTON’S RULE 12(B)(6) MOTION TO DISMISS COUNTERCLAIM on the
following named persons on the date indicated below by
E mailing with postage prepaid

hand delivery

facsimile transmission

overnight delivery
to said persons a true copy thereof, contained in a scaled envelope, addressed to said persons at

his or her last-known addresses indicated below.

Gary L. Cooper

Ron Kerl

James P. Price

COOPER & LARSEN

151 N. 3rd Avenue, Ste. 210
PO Box 4229

Pocatello, ID 83205-422%
Phone: (208) 235-1145

Fax: (208) 235-1182

Lowell N. Hawkes

Law Office of Lowell N. Hawkes, Chtd.
1322 East Center

Pocatello, ID 83201

Phone: (208) 235-1600

Fax: (208) 235-4200

Richard A. Heam

Stephen J. Muhonen

PO Box 1391/Center Plaza
Pocatello, [D 83204
Phone: (208) 232-6101
Fax: (208) 232-6109

DATED: this ‘2? day of March, 2004.

Darian A. %foﬂi, Pro Hac Vice

STOEL RIVES LLP

Attormeys for Defendant
AFFIDAVIT OF SCOTT J. KAPLAN IN SUPPORT OF DEFENDANT ISC’S QPPOSITION
TO THIRD-PARTY DEFENDANT ERNEST SUTTON’S RULE 12(B)(6) MOTION TO
DISMISS COUNTERCLAIM — Page 5
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