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Atlorneys for Plaintiff

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF IDAHO

ATIMATD GOLRANGI,
Casc No. CIV (04-225-8-BL.W
Plaintiff,
MEMORANDUM IN SUPPORT OF
VS, RULF 56(1), F.R.C.P., MOTION

ROMAR ELECTRIC CO., INC. and
McALVAIN CONSTRUCTION, INC.,

Defendants.

L INTRODUCTION
Defendant McAlvain Construction, Inc. (“McAlvain Construction™) has moved this Court for
surnmary judgment on the basis that it is not Mr. Golrangi’s employer for purposcs of Title VIT of the
1964 Civil Rights Act, as amended. McAlvain Construction supports il% motion, in part, by an
Affidavit submitted by Jesse Busack, a foreman for Defendant Romar Electric Company, Inc.

(“Romar Electric”).
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In his Affidavit, Mr. Busack states that he was told by Allan Lane, a foreman with MeAlvain
Construction, that in relation to Mr. Golrangi, “Get that f**king Iranian off the jobor [ will.” This
statement in and of itself provides a basis on which Mr. Golrangi should be permitted to avoid
summary judgment in relation to McAlvain Construetion, for the rcason thal Mr. Lane, acting on
hehalf of McAlvain Construction, is interfering with the employment relationship between Mr.
Golrangi and Romar Electric. Further, Mr. Lane, by his statcment, clearly indicates that he controls,
to some extent, the ability to terminate Mr. Golrangi’s employment.

Additionally, in its “Response to Charge of Diserimination”, attached as Exhibit B to the
Affidavit of Metrily Munther in Support of Motion for Summary Judgment, McAlvain Construction
states that it “3s entitled to requirc a subcontractor to remove from the project any employee who was
disrupting work on the project as was Golrangi.” bee, Response 1o Charge of Discrimination at p. 2.
This is more cvidence that McAlvain Construction had the ability to control Mr. Golrangi’s
employment.

1. ARGUMENT
The Ninth Circuit recognizes that an employer may be indirectly Hable under Title VIl even

though it is not the plainti{1”s direct employer. Sce, Anderson v. Pacific Marilime Assoc., 336 F.3d

924 (9" Cir. 2003). Under the indirect employer liability theory, an entity may be a Title VII
emplover “wherc a defendant subject to Title VII interferes with an individual’s cmployment

opportunities with another employer.” Id. at 930 (quoting Lutcher v. Musicians’ Union Local 47,

633 F.2d 880, 883 (9" Cir. 1980)). The Anderson court also cites Gomez v. Alexian Brothoers

Hospital, 698 F.2d 1019 (9" Cir. 1983), in which a Hispanic employee of ALS was permiited to file

a Title VII ¢laim against the hospilal even though he was in an independent contractor relationship to
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the hospital. In Gomez, the court specifically held that the independent contractor status “did not
mean that the hospital had not inierfered with the relationship betwecn the plaintiff and [his
employer].” Anderson, 336 F.3d at 390 (citing Gomer, 698 F.2d at 1021). In other words, if an
entity such as MeAlvain Construction performs a discriminatory act, thercby interfering with an
employment relationship, the entity is an indirect employer for purposes of Title VII. See also,

Agsociation of Mexican Amerjcan Educators v. California, 231 F.3d 572 (9" Cir. 2000) (en banc).

It is clear that the supervisor for McAlvain Construction creates liability for McAlvain Construction,
based on the indirect employer liability approach.

Allernatively, two or more employers may be considered joint employers if they both control
the terms and conditions of crployment of the employee, considering the following factors: *(1) the
nature and degrec of control over the employes; (2) day to day supervision, including discipline; (3)
authority to hire and fire the employee and said conditions of employment; (4) power to control pay
rates or methods of payment; (5) control of the employee records, including payroll.™ Wynn v,

National Broadeasting Co.. Tne., 234 F.Supp.2d 1067, 1093 (Dist. C. D. Ca, 2002) (citing Swallows

v. Barnes & Noble Bookstores. Inc., 128 I.3d 990 (6“' Cir. 1997), (Torres-Lopez v. May, 111 F.3d

633 (9" Cir. 1997)). In the case at bar, it is cerlainly a question of fact as 10 whether McAlvain
Construction cxerted such control and/or influence over Romar Flectric that it could determine who
could work on the job from which Mr, Golrang] was lerminated.

A third basis for liability against McAlvain Construction involves a determination of
“whether the person or entity that look the allegedly illegal employment action was acting as the
agent ol another company, which may then be held liable as the |plaintiffs’] employer.” Swallows v,

Barnes & Noble Bookstores, Inc., 128 F.3d 990, 992 (6" Cir. 1997) (citing Deal v. Staic liarm
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County Mutual Ins, Co. of Texas, 5 F.3d 117 (3™ Cir. 1993); L'ike v. Gold Kist, Inc., 514 F.Supp. 722

(NLE. Ala. 1981), afl’d 664 F.2d 295 (1 1% Cir. 1981)). Mr. Golrangi needs to perform discovery to
determine the extent to which McAlvain Construction exerted control over Romar Electric and its
employees, and the extent to which McAlvain Construction acted on behalf of Romar Eleetric m
controlling employees.

Thus, based upon the pleadings filed by McAlvain Construction, it is clear that there is at
lcast a question of [act as to whether McAlvain Construction is an indirect ecmployer based on the
conduct of its supervisor. Tn any event, Mr. Golrangi speci fically seeks additional time to conduct
discovery in order to respond to the motion [iled by McAlvain Construction.

DATED this &"L day of September, 2004,

BOWLEN & BAILLY, L.1.P.

CHRIS KRONBERG
Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this =2 2 e\ day of September, 2004, [ caused a true and
correct copy of the within and foregoing instrument to be served upon the following individuals, by
the method indicated below:

Merrily Munther _‘/"_/U‘% MALIL.
PENLAND MUNTIHER GOODRUM __ TACSIMILE

1161 W. River 8T., Suite 260 , HAND DELIVERY
PO Box 199 ~ OVERNIGHT MAIL

Boise, [ 83701
VIA FACSIMILE: (208) 344-9836

Chris Kronberg
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