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Derrick J. O’Neill, ISB #4021

JONES * GLEDHILL * HESS # ANDREWS PELE0 2T B2y
+ FUHRMAN ¢ BRADBURY & EIDEN, P.A. .

The 9" & Idaho Center AR T
225 North 9" Street, Suite 820 bt Al
P.O. Box 1097

Boise, Idaho 83701
Telephone: (208)331-1170
Facsimile: (208) 331-1529

Attorneys for Creditor U.S. Bank, N.A. e RPAND

[ —_ .

RCPT #1610

UNITED STATES BANKRUPTCY COURT
DISTRICT OF IDAHO

In re )
)
COMMUNITY HOME HEALTH, ) Case No.: 98-2141
INC. )
)
) Motion for Relief from Stay
Debtor. ) By U.S. Bank, N.A.

COMES NOW, U.S. Bank, N.A., its successors in interest and assigns (“Creditor”) and
moves this court for an order granting relief from the automatic stay pursuant to 11 U.S.C. § 362
with regard to real property commonly known as 130 4™ Avenue West, Gooding, Idaho 83330,
(“Property”) and legally described as set forth in the deed of trust attached as an exhibit to this
motion.

On information and belief the motion is based upon the following:

1. Debtor may claim an interest in the property described in the attached deed of trust and is the
co-debtor of the owner in fee simple of the described property. Debtor filed for protection

under Chapter 7 of Title 11 of the United States Code on or about June 25, 1998.
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Creditor’s interest is based upon a note and deed of trust executed by co-Debtor in favor of
Creditor’s predecessor in interest on or about January 31, 1996. Creditor is now the holder of
the note or services the loan for the holder.

Co- Debtor is in default pursuant to the terms of the note for failure to make payments as
prescribed. Payments are credited as last received to last due. The loan is now due and
owing for payments due after February I, 2000. Monthly payments are $548.27. An exact

contractual reinstatement figure can be obtained upon written request to counsel for Creditor.

. The principal balance owed is $40,086.02. Accrued interest through December 6, 2000 is

$4.453.35. Total encumbrances due to Creditor not including attorney fees, under the note
and deed of trust are $44,729.37. This total cannot be relied upon as the full amount required
to satisfy the obligation but rather is an approximation of the current lien.

Creditor does not know the current fair market value of the property.

. Under 11 U.S.C. § 362 (d)(1), on request of a party in interest, the Court shall terminate,

annul, modify or condition the stay for cause, including the lack of adequate protection of an
interest in the subject property. Adequate protection is lacking in cases where there is an

insufficient “equity cushion” in the subject property. In re McKillips, 81 Bankr. 454, 458

(Bankr. N.D. IlI. 1987). An equity cushion is the amount of value in property that exceeds
the amount owed on the property such that a secured creditor will not be subject to a loss in
the event of a decrease in value while the property is encumbered by the automatic stay. Inre
Mellor, 734 F.2d 1296, 1400 fn. 2 (9" Cir. 1984). In determining the amount of value in
property, the likely costs of sale or liquidation must be considered. In re Faires, 34 Bankr.
549, 550 (Bankr. W.D. Wash. 1983).

The failure to make periodic payments as due can also be deemed as “cause” to terminate or
annul the automatic stay. In re Black, 58 Bankr. 60, 62 (Bankr. E.D. Pa. 1986). In the case
at bar debtor has failed to make the required payments as due under the terms of the loan and

thus there is cause to lift the stay.
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THEREFORE, U.S. Bank, N.A., its successors in interest and assigns, requests this Court
enter an order terminating the automatic stay.

DATED December 27, 2000.

Jones ¢ Gledhill ® Hess ® Andrews
¢ Fuhrman ¢ Bradbury & Eiden, P.A.

™. _
By_{_o~ \U
Derrick O®eill, Of the Firm
Attorneys for Creditor U.S. Bank, N.A.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

CERTIFICATE OF MAILING
{ hereby certify that on this .2,-\\.» day of m@w\p\/

, 2000, a true and correct

copy of the foregoing was mailed, postage prepaid, first class to the following:

Community Home Health, Inc.
1109 W. Myrtle #120
Boise, 1D 83702

D. Blair Clark
Ringert Clark, Chtd.
P.O.Box 2773
Boise, [D 83701

Joseph M. Meier

Cosho, Humphrey, Greener & Welsh
815 W. Washington

Boise, ID 83702

U.S. Trustee
P.O.Box 110
Boise, ID 83701

Bemie R. Rakozy
P.O. Box 1738
Boise, ID 83701

Jed W. Manwaring
P.0G. Box 959
Boise, 1D 83701
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DEED OF TRUST

HIS DEED OF TRUST 1S DATED JANUARY 31, 1986, smong GARY L KAISER and VERLENE D KAISER,
{USBAND AND WIFE, wnase address s 2739 STARCRIZST DR, BCISE, 1D 83702 (refered o below
Grantar”); WEST ONE DANK, IDAHO, whose address !s 205 North 10th, P.0. Box 7009, Boiawm, ID X377
referred (o below sometimes as “Lender” and rometumas as "Beneficlary™); ang FIRST AMERICAN TTTLE
NSURANCE COMPANY, whose adaress ia , (referred to betow as "Trustee™]. -
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IoITower:  GARY L KAISER tander: WEST BANK, DAHO
VERLENE D KAISER Hesd D%:E #1-00GT
5% STARCRESY DR 206 Korth 1oth
BOISE, (D 3702 PO, Box 708
Boise, 1D £3727

This EXUEIT A I8 aitacres 1o and try thie reterence
Mmamumﬂn:'wumw‘m“'mma”mawmm”‘:m‘-é“ﬁmh-.

Daivroso WEST CNE BANK, (DAHO and GARY L AISER and

¢ % Wb,
o« “"f

.

S, 7

?«4_-..,‘: ""\ﬁ:’iﬁ.
S

L

--a'-.f:!"w; TO0TTES

AMENDED
EXHIBIT A

That part of the Sast 82 fast of Lots 1, 2 and 3 in Biock 28 of GOODING
TOWNSITE, according to the plat tharesf on file in the Offica of the Caurty
Recorder of Goading County, {daho, entitled 'Amandad Plat ot the Villaga of
Gooding' mere particularly dascribed as foillows:

Coavd g

COMMENCING at tha Souttiaast comer of Lot 1, Block 28 of gaid Plat;

Thanca Soyth 89°39° Wast, 38,00 fset along the Southerly boundary of said Lot ?
to the TRUE POINT OF BEGINNING:

Thenca Seuth 858939° Was?, 46.00 feer alang 28id Seutherly boundary;

Thance North Q921 Wast, 56.00 feet paraifel with tha Easterly boundary of said
Lotg 1 t0 3; .

Thenca North 89°39° East, 48.00 {eat parzlel with the Scutherly boundary of said

Lat 1;
Thencs South 0°2.1° Eagt, $56.C0 feet 12 the TRUE FOINT CF BEGINNING.

TOGETHER WITH the right of pedastrian ingreas and agress by way aof an axisting
sidewalk over the axisting 36 feat of Lot 2, Slock 28, or by othsr suitabia maans
aver the Sast 82 feet of Lats 2-4 and the South 3 feet of Lat 5, Slock 28.

TOGETVHER WITH the right to park swo autamehiles in a designated parking as
presantly lccatac or 1o be !ocated in the future on the East 82 faet of Lot 4 and the

Sagt B2 feet of *he Scuth 3 faset of Lot G, all on Slock 28.

EXCEPTING THEREFRONM the right ta park ong automobile in 2 designatad parking
a8 prasently located or o be locatad an the Zast 32 faat of Lot 4 and the East 32
faar af tha South 9 feat of Lot 5 in Block 28 of GOODING TOWNSITE, Goeding,
ldahe acserding to the official piat therect on fila in the offics of tha County
Recorder of said County. (Helease of Easement racorded Jenuary 16, 1998 a3
Instrumant No. 164027, Gooeding County Records,)
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