o o
ORIGINAL

Kelly Greenc McConncll, Esq. (ISB No. 4900)

Michael C. Orr (ISB No. 6720)

GIVENS PURSLEY Lup ARt
601 West Bannock Street

P.O. Box 2720

Boise, ldaho 83702

Telephone: (208) 388-1200

Facsimile: (208) 388-1300

Saclients\362 1\ 24\notion to Amend Proof of Claim DO

Attorneys for Bank of the West

IN THE UNTTED STATES BANKRUPTY COURT

FOR THE DISTRICT OF IDAHO

IN RE: Clase No. 00-3091

DAN L. JOHNSON

nd MOTION TO ALLOW AMENDED
an PROOF OF CLAIM AND FOR
NANCY 1. JOENSON SURRENDER OF CASH COLLATERAL

Secured Creditor Bank of the West (the “Bank™) hereby moves the court for an order
allowing the Bank to amend its proof of claim and an order requiring the Chapter 7 Trusiec (the

“Trustee™) to surrender the Bank’s cash collateral now in the Trustec’s POSSESSION.

A STATEMENT OF FACTS

1. General Background

Dan and Nancy Johnson (the “Debtors”) operated a dairy in Ontano, Orcgon before filing
for Chapter 7 relief on December 6, 2000. The Bank was a creditor with a secured mterest in the
dairy herd and other asscts. At the time of the filing, there were immediate 15sues concerming the

health of the dairy herd.
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Given the urgent siluation, the Trustes, the Debtor and the Bank [filed with the Court a
request for ex parte relief and a Stay Rehef Stipulation on December 12, 2000. The Stay Relief
Stipulation fully scts forth ihc nature and extent of the Bank’s elaim. Tn addition, the Stipulation
includes all the substantive documentation of the Bank’s claim, including the Agricultural
Securily Agreement and UCC financing statements.

2. Liguidation and Representations about Collateral

After receiving relief from the automatic stay, the Bank with the cooperation of the
Debtors and the Trustee, liquidated what it thought was all ol its collateral. The last proceeds
from that liquidation were applied to the obligation on February 16, 2001, lecaving a remaining
balance of $98,297.47. At that timc, the Bank was not aware of any rcmaining collateral in the
possession of the Debtor or the Trustee. Neither the Debtor nor ihe Trustee disclosed any further
asscts subject to the Bank’s lien. The Bank was left to belicve that in fact all its collateral had
been liquidated.

Additionally, the Debtors and the Trustce represented to the Bank that there were no
additional assets subject to the Bank’s lien. At no time did the Debtors or the Trustee contact the
Bank to correct these representations, The Barik relied on the represcntations of the Deblors and
Trustee and discontinued its search for assels.

3. Failure to Disclose Cash Collateral

The original schedules filed by the Debtors did not disclose the existence of a Dairy
Market Loss payment by the United States Department of Agriculture’, in the amount of
$15,563.95 (the “Cash Collatcral”). Shortly after filing the petition, the Dcbtors amended

Schedule D to indicate that the Bank of the West had an intcecst 1n cattle, which the Debtors

I The check was issued by the Commodity Credit Corporation of the Furm Services Agency under the US
Department of Apriculture.
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intended to surrender. The amended schedule does not indicate the existence of the Cash
Collateral.

Five months after the petition was filed, on May 7, 2001, the Trustee filed a one page
interim report. This interim report indicales that the remaming estate consists of uncollected
preferences in the amount of $15,000 and *Receipls since last report™ o $15,563. Nowherc does
the interim report disclose the nature of the “Receipts” listed.  There is apparently no disclosurc
in the record of the nature of the reccipts. In hindsight, the “Reccipts” reference presumably
rclates to the Cash Collateral.

4. Notice of Dividends and Final Accounting

Shortly afler the Interim report was filed, the Clerk sent out Notice of Possible Dividends
to Creditors which set forth a deadline for filing a prool of claim. Again, this Notice was one
page long and does not comtain any information about the source of the dividends to be
distributed. A lter its receipt of this document, the Bank filed a proof of its claim. Believing at
that time that all the Bank collateral had been liquidated, the Bank indicated that its remaining
claim was unsccured.

More than two years after the expiration of the proof of claim deadline, the Trustee
served a Notice of Final Accounting. The Notice of Final Accounting does not indicate the
source of the dividend to be distributed. The only place in the court record that indicaies the
source of the funds is the Trustee’s Final Report, dated in September of 2003, which was not
served but was available on the intemet or by request o the lrustee’s office. The relevant

information is contained in an attachment, as a line item, several pages into the report.
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B.  ARGUMENT

1. The Bank Has a Valid Property Perfected Licn

The Agricultural Security Agreement between the Bank and the Debtors defines

Collateral as including among other things:
“All accounts, general intangibles, instruments, rents, monics, payments, and all
other rights, arising out of a sale, leasc or other disposition of any of the property
described in this Collateral scction or appurtenant to any of the lands or operations
of Grantor, or held in gross, cash, fanm products, or otherwise, and whether from
or through any fedcral or state govemment agency of program or otherwise,
including without limitation, all asscssments, points, rights of storage, hauling and
grazing, and irrigation and water rights; all entitlements, nights in payment and
payments in whatever form received, including but not limited to, payments undcr
any governmental agricultural diversion programs, governmental agricultural
assistance programs, the Farm Service Agency Wheat Feed Grain Program, and
any other such program of thc United Statcs Depariment of Agnculturc, ware
house receipts, chemicals and fcrtilizers, documents, letlers of entitlement, and
deficiency, conservation reserve, and diversion and storage payments.”
See. Exhibit 1 to this Motion, also Exhibit E to the Stipulation for Stay Relief, Dockct #0,
Agricultural Sccurity Agrecment. The Bank properly perfected its interest in the collaleral,
including the Cash Collateral by filing UCC forms with the ldaho Secrctary of State. See,
Exhibit 2 to this Motion, also Exhibit I to the Stipulation for Stay Relief, Docket #0, 1ICC
filings.

A secured interest in an agricultural assistance program payment from the government
can be recognized in bankruptcy if the right to that payment existed pre-petition. /n re Schmitz,
270 F. 3d 1254 (9th Cir. 2001) (holding that sccurity interest was not valid because government
program giving rise to payment did not cxist pre-petition). The Cash Collateral in this case arose
under a government program where the final USDA Rule was enacted in May of 1999. 64 Fed.

Reg. 24, 933-24, 936. The Debtors filed their pctition on Deccmber 7, 2000, after the final

USDA Rule was in effect, and therefore, the Bank's intcrest in the payment is vahd. Note that
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the payment would likely also be classified as collateral under the Bank’s interest in general
intangibles and contract rights.

In addition, the Cash Collateral is a result of pre-pelition operations. The Debtor filed its
Chapter 7 Petition on December 6, 2000, at which time the herd was not being cared for and
literally starving. Thc herd was ctabilized and sold immediately thereafter. The Debtor did not
operatc between the filing of the petition and the sale of the herd.

For the foregoing reasons, the Bank has a valid and perfected secured interest in the CCash
Collateral.

2. The Bank Is Entitled To Amend lts Proof of Claim and Assert Tts Securcd Interest

Under appropriatc circumstances, the bankruptcy court may allow late amecndment to a
proof of elaim. US v. Johnston 267 B.R. 717 (N.D. Tex. 2001) affirmed 48 Fed. Appx. 917, 2002
WL 31115118 (5" Cir. Tex). Amendment is appropriate to change a clamm previously
characterized as unsecured to securcd where the nature of the collateral was never specifically
disclosed by the debtor. fd. at 722. The Bunkruptcy Court has the authority to allow the
amendment both under Federal Rules of Bankruptcy Procedure 7015 and under Section 105 of
the Bankruptcy Code. Jd.

In US. v. Joknston, the US District Court [or Texas found that the Bankruptcy Court
abused its discrction by not allowing the IRS 1o amend its proof of claim post-confirmation. The
IRS had filed a proof of claim that valued its Lien according to the cxisting real estate assels
ahout which the IRS was aware. In fact, the Debtor had an additional intercst in real estate that
was only ambiguously listed in the schedules as a 1/3 interest in her deccased [ather’s cstate and
was not listed in Schedule A for rcal property. The achedules and subsequent pleadings did not

disclose any further information about what assets were included within that listing.

MOTION TO ALLOW AMENDED PROOF OF CLAIM AND FOR SURRENDER OF CASH
COLLATERAL — Page 5




When the TRS leaned about the Debtors interest in additional real cstale she mhented
from her father, it filed an amended proof of claim that incrcased the value of its securcd inlercst
and decreased the value of its unsecured interest. The total amount of the IRS c¢laim was not
increased in the amended proof of claim. The Bankruptcy Court held that the debtor’s disclosure
in the schedulcs was sufficicnt o put the IRS on notice of the intercst and did not allow the
amendment.

The US District Court for Texas overturned the Bankrupicy Courl and allowed the 1IRS
amecndment. Specifically, the District Court found that the debtor has an affirmative obligation
to make full disclosure of its assets:

In light of the decbtor’s disclosure obligations, it simply is unreasonable (o
conclude that a creditor is adequatcly apprised of the fact that the debtor has an
interest in real property when it is not disclosed on the Schedule A nor otherwise
specifically identified in any other filings. And, the bankruptcy court’s suggestion
thal the IRS was at fault by [ailing to adequately investipate the naturc of
Johnston’s interest incotrectly allocated the burden. Tt was Johnston’s burden to
cotrectly schedule her property; the IRS should have heen able to rely on the
accuracy of thosc schedules.
7 at 723. Similarly, the Bank bas no obligation to investigate receipts the source of which the
trustee did not disclose, yet implicitly characterized as property of the estate. The assel is listed
on the preliminary report as simply a teccipt. The only other reference on that report 15 o a
potential prelcrential trapsfer, something apparently not subject to the Bank’s interest. It1s the
obligation of the debior to make full disclosure of the nature of the asset and this it failed to do.
Therefore, the Bank should be allowed to amend its proof of claim to recover the Cash

Collateral.

3. The Fstate will Suffer No Undug Prejudice

The Bank i not asserting a new claim in this case. See, Johnston at 722 (*. .. 'the

principal concern of claims amendment, that no new claim be tardily asserled, is absent.’”
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Citation omitted). 1n fact, the Bank made a full disclosure of the nature and extent of its claim m
the Stay Relief Stipulation signed by the Trustee. The Truslee and the Deblor worked
cooperatively with the Bank in the liquidation of assets and thercfore, were well aware of the
Bank’s secured interest. Despite this, (he Debtor and the Trustee knowingly allowed the Bank to
believe that all its collateral had becn liquidated and did not iell the Bank about the existence of
the Cash Collateral.

Further, this is not a casc where anyonc acted in reliance on any action or omission made
by the Bank. The omission was made by the Trustce in failing to make a full disclosure of the
nature of the assets. The Bank relied upon the representations of the Debtors and the Trustee that
all its collateral had been sold. The Bank further relied upon the Trustee’s implied assertion in
pleadings that the receipts were unencumbered property of the estate.

The Trustee and the Estate should not be allowed to mislead secured creditors to their
prejudice to reap a windfall for the estate.  See, Johnston at 722. (“Johnston’s other creditors
were not unduly prejudiced by the amendment, ‘for they . . . achieved an undeserved windfall

from a denial of the amendment.” Citation omitied).
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C.  CONCLUSION
For the foregoing reasons, the Bank requests that the Court allow its amended proof of
claim, require the Trustee to turn over the Cash Collaleral together with all interest earncd

thereon io the Bank, and for such other relief as the Court deems equitable.

DATED this way of November, 2003,

GIVENS PURSLEY LLP

\

Ay

By:

Ny & Zene ommel ™
Michael C. Orr, of the firm
Attormeys [or Bank{of the Wcat
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CERTIFICATE OF SERVICE

The undcrsigned hereby certifies that on the !{4 E_ﬁday of November, 2003, a truc and
correct copy of the foregoing document was scrved on e parties in the manncr set forth below:

Richard E. Crawforth 1.5, Mail
Trustee By hand
410 8. Orchard St. .
Boise, ID 83705 E— Ove1:mght
Facsimile
Dan I .eroy Johnsen _L 1.5, Mail
3783 Vista Dr., I3y hand
Ontario, OR 97914 Overnight
__ Facsimile
Nancy June Johnson v/ LS. Mail
3783 Vista Dr. By hand
Ontanio, OR 97914 Overnight
___________ Facsimile
CCyrus J. Roedel \/ U.S. Mail
355 W. Myrtle St., #102 By hand
Boise, 1D 83702-7607 . Ovemnight
_ Facsimle
Jerry V. Jensen v U.S. Mail
P.O. Box 1906 ___Byhand
Twin Falls, ID 83303-1906 ~Ovemight
' Facsimile
Warren S, Derbridge v U.S. Mail
P.Q. Box 32 By hand
Boise, ID 83702-0032 _ Ovemight
Facsimile
Officc of the United States Trustee ;/U S. Mail
304 North 8" Street Suite 347 By hand
Boise, ID 83701 __ Ovemight
___ Facsimmule

Additional Creditors Listed on Exhibit “A™ hercto lﬁt class mail, postage prepaid.

A/z//l/\dr

elly Greem tConrdl
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Ray Belnap and Jean Belnap
4137 Kochmeier Rd
Vale, OR 97918

Shane Meacham
1503 Whitley Lane
Vale, OR 97918

Caine Vetetinary Teaching Center

University of Idaho
1020 E Homedale Rd
Caldwell, 11> 83607

Farmers Supply CO OP
514 SW dth Ave
Ontario, OR 97914

Farm Scrvice Agency
7620 SW Mohawk
Tualatin, OR 97062

Discover Financial Scrvice
POR %003
Hilliard, OH 43026

Vale Veterinary Clinic
1590 John Day Highway
Vale, OR 97918

Malheur County Tax Collector
251 B Street West
Valc, OR 97918

FHalpin Dairy Supply
15 East Bowcn
Meridian, J1D 83642

Malheur Federal Credit Union
P.O. Box 520
Ontario, OR 97914

MBNA Amenca Bank, NA
P.O. Box 15168
Wilmington, DE 19850
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William Johnson
4220 331 Avenne
Camation, WA 93014

(Chase Visa
P.O. Box 52108
Phoenix, AZ 85072-2108

Halpins Dairy Supply
3783 Vista Dr
Ontario, OR 97914

Ironhead Construction
240 Clark Strcet South
Vale, OR 97918

Treasure Valley Animal Clinie

2075 Park Avenue
Nyssa, OR 97913
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