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IN TTIE UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF IDAHO

IN RE:

FRANK L. CHAPIN and
SYDNEY L. GUTTERREZ-CHAPIN,

)
)
)
)
)
Debtors. )
)
)

Case No. 02-20218

OBJECTION TO CONFIRMATION
OF CHAPTER 11 PLAN

COMES NOW, the United States Altorncy, acting on behalf of the Intemal Revenue

Service (the Scrvice), and moves that confirmation of deblors’ Chapter 11 plan be denied.

IN SUPPORT THEREOF, the Scrvice slales:

[. The debtors filed a petition for rclief under Title 11, Chapter 11, on February 22, 2002,

9. On or about July 25, 2002, the Scrvice filed a proof of claim for federal taxes in the

amount of $763,007.59, of which amount $443,262.59 represents unsccured priotity claims and
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$319,745.00 represents unsecured gencral claims. A copy of the proof of ¢laim is attached herelo

as Exhibit A.

3. The unsccured prionity claims arise from unfiled returns and taxes, which are the subject

of stayed proccedings in the United States Tax Court for the determination of the debtors’

income tax liabilitics. The liabilitics in the Tax Court largely arise from unreported income

adjustments from the debtors’ apparent diversion of client trust funds to their own use.

4. On or about March 6, 2003, Frederick A. Leaf, M.D., creditor, filed with the debtors a

proposed Joint Plan of Reorganization with the Court ("the Plan"). For the reasons stated below,

the Service objects to the confirmation of the Plan.

5. The Service objects to the confirmation of the Plan, because it contains inadequate

provisions for payment of priority taxes. Thesc provisions, when read in conjunction with the

rest of the Plan, indicate a lack of good faith in the proposal of the Plan.

6. The operative paragraph wilh respoct to the priority taxes is 4 6.1.5. This paragraph

indicates the Plan’s intention to avoid payment of the Service’s priority claim. The paragraph

offers full payment as follows:

“[O]n the later of

=3

i

the Plan’s Effective Date;

that date after the Plan’s Effcctive Date on which such claim 13 assesscd;

the date on which such claim becomes an Allowed Claim; or

the date on which such Trust has adcquate assets with which to make payment of
such allowed claim.”

7. The foregoing language effectivcly forecloses both the payment and the possibility of

payment of the debtors’ Federal income liabilities through this bankruptey. The Liquidating

Trust contemplated by the Plan may never have adequate asscts with which to make payment of
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the Scrvice’s $443,262.59 priority claim, given that the Trust will be charged with gathermg and
distributing the debtors’ assets to creditors long before the Service’s claims are assessed. It is
probable that the Trust will be cmptied before it is called upon to pay the Scrvice’s priority claim.

8. Likewise, the claims may not be assessed for several years. The Tax Court litigation
may not become final for some time, given the length of time neccssary to adjudicate the dispute
in the Tax Court as well as making allowance for a potential appeal.

9. Although Sec. 1129(a)(9)(C) requires that the Plan provide for full payment within six
years from date of assessment, the Plan mercly nods at that requircment. As an alternative, the
Plan proposes that the creditor may seek satisfaction from the debtors’ post-petition earmngs.
Neither prospect complies with the statute. Even though the taxes may not be assessed for some
time, the Plan must still provide a reasonable prospect and feasible mechanism by which such
taxcs will be paid, otherwise the debtors may dissipate their assets into the Trust while under the
protection of the Court and Plan, leaving the Service empty-handed.

10. The fact that the debtors have failed to file numerous tax returns raises an additional
ground for objection to confirmation. The debtors have failed to file Individual Federal Income
‘Tax Returns for the years 1993 through 2001, inclusive. The Scrvice objects to confirmation of
the amended plan until it has received the unfiled rcturns.

11. Except where the Court orders otherwise for good cause shown, the debtors should file
all requirced tax returns prior to the datc set for the mitial hearing on confinmation of a plan. The
debtors' failure to file such tax returns requires the Service to cstimate the amount that may be

due. Admittedly, Local Rule 1007.4, requiring the filing of tax returns, specifically refers only to
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Chapter 12 and Chapter 13 cases; however, the Advisory Commitlee Notes to Rule 1007.4
address the problem in the Chapter 11 context as follows:
Although chapter 11 cases are not specifically addressed in this rule, the
proper and timely filing of required tax returns may still be:
(i) a basis for dismissal of the petition, or;
(ii) required, in whole or in part, for the approval of the Disclosure
Statement, and
(iii) an element of confirmation of u plan. (Italics added)

12. Further, the debtors appear intent on creating a discharge in violation of Sec. 1141(d).
Art. 10 of the Plan specifically provides that confirmation “shall operate™ as a discharge. This
language is improper. The debtors’ income tax liabilities, as reflected in the proof of claim, are
not dischargeable in (his bankruptcy unless paid in full. The Service should not be required to
seek an order of non-dischargeability for a legally obvious point.

13. The ethereal payment provisions, attempt to manufacture a discharge, and the many
unfiled returns point to a lack of good faith by the debtors in proposing this Plan. The United
States offers no comment on the good faith of the Plan’s other proponent, Dr. Leaf.

WHEREYORE, ;ljp Service prays that confirmation of debtors' Chapter 11 plan be denied.

P
Dated this day of May, 2003.

THOMAS E. MOSS
United States Attorney

WARREN 8. DERBIDGE
Assistant U.5. Attorney
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Name of Dehiar o, S
. PRANK & SYDNEY L GUTIERREZ CHARIN®

Namnomeinmr(’m:permnranmytowhnmthedcbmrowes 0 Check box if you are awars that
Mmaney or property): - anyone &ls¢ has filed a proof of 1 R
_ elaim relating to your L, Ft.lnﬁl-
Departmant of the Treasury - Internal Revenus Service Autach copy of statemen( giving CAMZIL HE
particulars. CLER#®
Name and addresses wherc notices should be sent; [ Check box if you have never
Intemal Ravenue Service recejved iy potices from the
INTERNAL REVENUE SERVICE bankruptey court in thig ease.
550 W Fort 5t. MSC 041 O Chetk box if the addriss differs
BOQISE, 1D B3724-0041 from the address on the envelope
Telephone manbsr; (208) 334-1360  Creditor #: sent to you by the THrs Sract 15 ror Court Use Oy -

Account or ather mamber by which creditor identifies debtor:

sep attachmant ] ' IF this claim []amends a previgualy filed claim, dued:
: Go::sc " O Retiree benefits as defined i 11 U.S.C. ) 1114(a)
0 kac:opaﬁ . . v a .Wagu,.aalmieg. and compensation (fill out bel'?w)
8 Money loaned : Your 55 #: '
00 Personal injuty/wrongful de.ath ‘ "~ Unpaid compensation for services performed
& Taxes . " from - . to
O Othsr e (date) (date)
2. Date debt was incurred: . onochment 3. If court judgmem dntu obtained:
4. Toial Amount of Claim at Time Case Filed: $ 76300759

I¥ alt or part of your elalm is secursd or eotitled to primt_v also complete Item 3 or 6 below.
® Cheek this box if claim includes interest or other charges in addmun to tha principal amount of the c:lalm Atach itemized statement
of 3]l imerest or additional charges.

5. Secured Claim. 6. Unsecured Priority Claim_
3 Cheek this box if your slaim is steured by collateral (ioching a B Cheek this box if you have an unsecured priocty claim
right af seoff), _ © Amouot enitled 10 priocity $443,262,69
Brisf Description of Collateral: , . D*P;‘*ﬂ the priority of the ‘."‘“:'.“ i
. ! 'ages, aslales, or commistiong up s $4,650)." carnad within ) days hel
[ Real Estate [ Motor Vehicle B . fiing of the haskrugaey petifinn ov cessition of s debtor™s butinss, obicver
D Giher : o ir carllet - 11 U.5.C. ) $0%akt3).
Ol Costritucions b a0 eoployes banafit plan - 11 US.C, | 507(ayed).
| H -
Value of Colliteral: U} Up w 52;100* of depayia wward purchaic, lea, or rantsl of properry or
swrvices for periomal, family, or howsshold wee - 1 U.5.C. | SOTC(E.
O Alimony, maiztecance, or sappor: owed in spovse, former spcude, or chikt -
. LLUEC, | S0TlayT).
(¥ Taxes or pensltics ownd ™ goverpmennl urits - 1+ 11,5,C. | S07(2)(4).
Amount of perearage and other charges a1 Ume cade flied included in O1 Quber « Spocify applicsble puoagraph of 11 U.5.€, | 507X ).
seeured claim. Fany: § * Asndunts are sublect i &diustment on S04 and svery 3 years cherggfher Wit
PESpEcT 0 etxt comminced on or qfier the dote off odjustment,

7. Credits: The amount of all payments on this claim has been credited and deducted for This SPACE 15 FoR CouRT Use Onuy
the purpose of making this proof of claim.

8. Supporting Documents: Atteck copies of supporting documents, such as promxswry
notes, purchase orders, involees, itemized statements of rmning accounts, contracts,
eourt judgments, mortgages, security agreements, and evidence of perfection of lien.
DO NOT SEND ORIGINAL DOCUMENTS. If the documents are not available
explain. Tf the documents are vohiminous, attach a summary.

9, Date-Stamped Copy: To receive an acknowledgement of the filing of your clalm.
enclose & siamped, self-addressed envelope and copy of this proof of claim. .

Dare Sign and print the pume and citle. if sny, of the creditor or other person authorized (o file E
0772572002 this claim (attach copy of power OF atorncy, if any): xH'B,T A

ﬂ‘fY'L ,-—A Insolvenay Manager

Penally Jor presenting fraudulent claim: Fine of vp i $500,DOR! j):’xpﬁsonmant for up to 5 yoats, or hoth, 18 U.S.C. | | 152 and 3571,
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Proof of Claim

Farm 1 D
Attachment
Internal Revenue Taxes
Department of the Treasury/internal Revenue Service ' Docket Number
02-20218 _
In the Matar of: FRANK & SYDNEY L GUTIERREZ CHAPIN
PO BOX 2028 Type of Bankruptcy Case
SANDPQOINT, ID 83364 Chapter 11
Darte of Petition
Q2/02/2002
This claim is nat subject to any setaff or counterslaim.
Unsecured Priority Claims under saction 507(al(8) of the Bankruptcy Code
Taxpayer Interast o
1D Number King of Tax Tax Pariod Date Tax Assessed Tax Due Pativion Dare
Y1844 5544 INCOME 1273147993 J Unasseased Exam Liab £4%, 85400 59, 40859
268-38-7542 INCOME 12/31/1998 2 UNFILED RETURN %40,000.00 503.00
S1B-hd-E544 INCOME 12/31/1998 4 UNFILED RETURN %40,000.00 r 50.00
260-38-754¢ INCOME 1273171799 # UNFILED RETURN 340,004, 00 4 50,00
F18-44=-4544 THCOmME 12 8 UNFILED RETURN 40, 000,00 30.00
248-38-7542 IRCOME 12/31/3000 g UNFTILED RETURN 340, 00000 $5.00
S18-44-0540 TNGOME 12/3172000 # UNFILED RETURM £40,000.00 £0.00
268-38-7542 TNCONE 127317200 8 UNFTLED RETURW £40,000.00 $0.00
5 18-L4-65464 [MCOME 12731200 @ UNFILED RETURN $40,000.00 £0.30

5383,854.00 ssq,aua.sa

Total Amount of Unsecurad Priority Claims:

Unsecured General Claims

Taxpayer Interest o
0 Number Kind of Tax Tax Perfod Date Tax Assessed Tax Due Pevieion Data
268-38-7542 THCOME 12781/ 1994 & UNFILED RETURN $45,720.00 30.00
518-46-4544 INCOME 127317199 & UNFILED RETURN 545,720.00 30.00
268-38-7542 TNLOME 1273171955 A UNFILED RETLRN $12,412.00 G.00
518-44-6504 TMCOME 12/51/199% § UNFILED RETURN $12,412.00 %0.00
26B-18-7542 INCOME 12/31/19%6 8 UNFILED RETURN ) $53,4859.00 %0.00
§18-Lh-6544 TNGOME 1273171994 & UNFILED RETURN £53,859.00 50.00
268-38-7542 INCOME 12/3I1WT 8 UNFILED RETURN $40,156.00 £0.00
518~ 446544 - INCOME 12311997 8 UNFILED RETURN $40,156.00 50.60

$304,2%4.00 $0.00
Panaity to date of petition on unsecurad priority claims (including interest thereon) . . | , | e . 315,451.00

Total Amaount of Unsecured Genaral Claims:

S isatgiaasie0

3 AN UNASSGEELED LABKITY TAX CLARM HAS GIIN FILED FOR THE FERICD STATED GUE TO PROPOBED 4 OONTIONAL ASSFATMENT OF TAX IN AN OHGOVED EXAMINATION, SURTHER AEVISTON OF THIS CLARM,
T3 WEREAZE OR DECAYASE, MAY BE NECESEAAY AFTER COMPLETICN OF THE BXAMMBA TION,

€ AN ESTIMATED TAX CLaIM HAE BEEN SILED GRTAUSE THE GEBTOA HAS KALED TO FILE THE RETURN FOA THIS FEAKID, AFTER THE ACTURN MAS DECN KILED AND AZSESSED THIS CLAMM WhL OF
AQIFTED AS RaICERSAAY.
e ——r—
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