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Sheila R. Schwager, ISB No. 5059
HAWLEY TROXELL ENNIS & HAWLEY LLP
P. O. Box 1617
Boise, Idaho 83701
Telephone: (208) 344-6000 M‘? JJ_E/

FAX: (208) 342-3829

Attorneys for Case Credit Corporation

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF IDAHO

In Re: ) Case No. 00-00914TLM
)
KENNETH R. McRAE, dba McRAE ) Chapter 7
FARMS, and DEBRA McRAE, )
) MOTION FOR RELIEF FROM
) AUTOMATIC STAY (11 U.S.C. § 362,
Debtors. ) RULE 4001(d))
)

Case Credit Corporation, f/k/a J.I. Case Credit Corporation ("Case Credit"), by
and through its attorneys of record, Hawley Troxell Ennis & Hawley LLP, hereby moves that
Case Credit be granted relief from automatic stay as to the farm equipment more particularly
described below:

1. On or about July 11, 1996, the Debtors herein, Kenneth R. McRae and
Debra A. McRae and Burks Tractor Co., LLC ("Seller"), entered into a Retail Installment Sale
Contract and Security Agreement ("Contract”), under which the Debtors purchased a used 1H
1480 Combine with 20’ Grain Head, Serial Number U05007; a White 6 Row Corn Head,

Serial No. 70555; an Univerth Header Cart; and a Bean Pick Up (collectively, "Collateral”).
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2. Seller assigned the Contract to Case Credit. A true and correct copy of
the Contract which contains the assignment is attached hereto as Exhibit A and incorporated
by reference herein.

3 In the Contract, the Debtors agreed to pay the principal sum of
$23.015.00 at a fixed interest rate of 7.9% and granted a security interest in the Collateral.
The Debtors agreed to make annual payments pursuant to such contract in the sum of
$6,541.24 commencing on the 1st day of October, 1996.

4. The Debtors granted to Case Credit a security interest in the Collateral
and in all improvements thereon, all equipment and accessories belonging thereto, all
substitutions and replacements and proceeds thereof, and all accessions to secure the Debtors’
existing and future obligations under the Contract.

5. On or about August 7, 1996, a UCC-1 Financing Statement was
recorded with the Idaho Secretary of State’s Office listing Burks Tractor Co., LLC asa
Secured Party for the Collateral and Case Credit as an assignee of the Secured Party.
Attached hereto as Exhibit B is a true and correct copy of the UCC-1 Financing Statement for
the Collateral.

6. The Contract and the UCC-1 Financing Statement grant Case Credit a
valid and existing perfected security interest in and to the Collateral which is senior and
superior in and to all other liens, and security interests of any other party or person in and to

the Collateral.
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7. The Debtors defaulted in making the agreed-upon installment payment
due under the Contract in the sum of $6,541.24.

8. The Debtors have also defaulted under the terms of the Contract by
failing to provide proof of insurance for the Collateral.

9. Case Credit has performed all conditions precedent under the Contract.

10. It is believed the Debtors and/or bankruptcy estate have insubstantial
equity in the Collateral. As of May 1, 2000, the Debtors owed Case Credit under the
Contract approximately $13,136.56, which continues to accrue interest and attorneys fees
pursuant to 11 U.S.C. §506(b). Case Credit has not had an opportunity to inspect the
Collateral, thus, based on that caveat, it is believed the average value of the Collateral, as
estimated by a dealer and verified in the North Equipment Dealer’s Association’s Official
Industrial Equipment Guide, is approximately $15,000.

11.  Absent the filing of said Chapter 7 proceeding, Case Credit would have
foreclosed on its security interest for the Debtors’ defaults under the Contract. Unless this
Court permits Case Credit to proceed with an action to foreclose on the Collateral, Case
Credit will suffer great and irreparable damage and injury by reason of the fact that it is not
receiving any annual payments for the Collateral, no proof of insurance has been provided,
and the Collateral is deteriorating in value. Case Credit is entitled to relief from automatic

stay pursuant to 11 U.S.C. § 362(d)(1) and/or § 362(d)(2).
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a. Case Credit is informed, believes, and thereon alleges that the
Collateral is depreciating in value and that said depreciation will continue to the
injury of Case Credit’s interest in the Collateral.
bh. Case Credit is informed, believes, and thercon alleges that the
Collateral must be given regular maintenance to protect it against excessive
wear due to use. Case Credit has no assurance that Debtors are maintaining the
Collateral and has not been provided proof of insurance.
c. Further, the Collateral is not necessary to any reorganization of
the estate, as this is a liquidation filing. As the requirements of 11 U.S.C.
§362(d) are satisfied, the Court should lift the stay as to the Collateral.
12. Case Credit additionally moves that the provision of Rule 4001(a)(3)
should be waived and Case Credit allowed to immediately enforce any order entered granting
Case Credit relief from automatic stay, based upon the insubstantial equity and it appears that

-

the Collateral has no insurance.

13. Based on the foregoing, Case Credit moves that, pursuant to Section 362
of the Bankruptcy Code, the automatic stay be lifted. In the event that adequate protection 1s
ordered, Case Credit requests that the Court award periodic, monthly cash payments at a
minimum in an amount equal to the monthly depreciation of the Collateral. Said award
would protect Case Credit against further impairment of its interest in the Collateral.

14. Case Credit does not have, and has not been offered, adequate

protection for its interest in the Collateral.
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15. Further, if said Debtors is permitted to retain and use the Collateral, this
use should be conditioned on an Order requiring Debtors to provide regular maintenance to
the Collateral and to insure said Collateral in an amount equal to the resale value of the
Collateral. The insurance policy should note Case Credit as the loss payee.

16. Pursuant to Rule 4001.2 of the Local Bankruptcy Rules, any party in
interest may oppose this motion by filing and serving on the moving party a written objection
thereto at least five days prior to the preliminary hearing. The objection shall reasonably
identify those matters contained in the motion which are to be at issue, and any other basis
for opposition to the motion. Absent the filing of a timely response, the Court may grant the
relief sought without a hearing. The written objection need not be filed 1f the moving party
sets a preliminary hearing for less than 20 days after the filing of the motion. However, the
opposing party must be prepared to present the information required by this rule at the
preliminary hearing.

17. Pursuant to Rule 4001.2 of the Local Bankruptcy Rules and 11 U.S.C.
§ 362(e),

30 days after a request under subsection (d) of this
section [362] for relief from the stay of any act
against property of the estate under subsection (a)
of this section, such stay is terminated with respect
to the party in interest making such request, unless
the Court, after notice and a hearing, orders such
stay continued in effect pending the conclusion of,

or as a result of, a final hearing and determination
under subsection (d) of this section.
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WHEREFORE Case Credit prays that Case Credit be granted relief from
automatic stay as to the Collateral so that it may foreclose upon its security interest pursuant
to state law, and that it have such other and further relief as is just.

DATED THIS 3rd day of May, 2000.

HAWLEY TROXELL ENNIS & HAWLEY LLP

%:Lﬁu @ ?ﬁm

Shella R. Schwager
Attorneys for Case Credit Corporation
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 3rd day of May, 2000, I caused to be served
a true copy of the foregoing MOTTION FOR RELIEF FROM AUTOMATIC STAY
(11 U.S.C. § 362, RULE 4001(d)) by the method indicated below, and addressed to each of
the following:

Kenneth R. McRae _X_U.S. Mail, Postage Prepaid
Debra A. McRae ___ Hand Delivered
Rt. 1, Box 1295 _ Overnight Mail
2000 River Road __ Telecopy
Homedale, ID 83628
Richard E. Crawforth, Trustee X U.S. Mail, Postage Prepaid
2404 Bank Drive, #312 ___ Hand Delivered
Boise, ID 83705 __ Overnight Mail

___ Telecopy
Alan J. Coffel, Esq. X U.S. Mail, Postage Prepaid
703 10th Avenue South ___ Hand Delivered
Nampa, ID 83651 __ Overnight Mail

__ Telecopy
U.S. Trustee _X_U.S. Mail, Postage Prepaid
P.O. Box 110 ___ Hand Delivered
Boise, ID 83701 __ Overnight Mail

__ Telecopy

Sheila R. Schwager O ‘
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