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The Idaho State Bar is organized in. conformity to and functions
under, Statutes of the State of Idaho, found as Chapter 211, Session
Laws of 1923, and Chapters 89 and 90, Session Laws of 1925.

Rules for Admission of Attorneys, Cowduet of Attorneys, Disciplin:
ary Proceedings, and General Rules, as adopted by the Board of Com-
. missioners and approved by the Supreme Court of Idaho, are published

- in pamphlet form and may be had upon application to the Secretary.

 COMMISSIONERS OF THE IDAHO. STATE BAR

Joux C. Race, Caldwell, )Vestﬂrn, .Dw_mm‘n L5 1923-25.
N. D. Jackson, St. Anthony, Eastern Division 1923-25
Roer. D. Lierem, Lewiston, Northern Division 1923-26
FRANK MARTIN, Boise, Western Division 192527
A. L. Mergirx, Pocatello, Eastern Division 192528
C, H. Portts, Coeur d’Alene, Northern: Division. ...l 1926-29
Jess Hawrey, Boise, Western Division 1927-30
H. A. Ower, Idaho Falls,” Eastern Division J— 1928-31

- . \QFFICERS_OF THE IDAHO STATE . BAR ! ..

JoHN C. Rics, Caldwell, President . .. 1923-25°

Roer." D Lueper, Lewiston, President............... 1982526
Franx Marmy, Boise, President : 1926-27
A. L. MernriLL, Boise, President:.:ui..: : 1927-28
C. ‘H. Porrs, Coeur d'Alene, President - 1927-2%

SaM . Grirrin, Boise, Secretary [ - 1923-

COMMITTEE ON LEGISLATION
1926—B. W. Oppenheim, Boise, Chairman.
‘ ) ‘ :_1927—Jess Hawley, Bolse, Chairman,
¥  ' 1928—'-Chas. P. McCerthy, Boise, Chairman,

OFFICES OF THE COMMISSION
36 Feder#l: Building; Boise, Tdaho.

ANNOUNCEMENTS

Attorney’s License Fee—§5.00, payable annua.lly prlor to July 1,
"to the State Treasurer, Boize, Idaho.

Meetings of the Bar—The Western and Northern Divisions. will
hold Division meetings in 1929 at times and places to be fixed, respec-
tively, by Commissioners Hawley and Potts.

~Annual meeting of the Jdaho State Bar will be held in the Eastern
D1v1s1on in 1929, at a time to be announced later.

An election of a commissioner for the Nofthern Division will be
held in 1929.

&
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COEUR D‘ALENE IDAHO

- Q S JULY:23 1928,

. The Idaho -Siate Bar::was called-ip:.ordersat:10:00 2. m;,-i,:J‘ul‘y.--‘zB.
182841 the Diptriet Court-room, County-Gourt_House; -,Coeumd,’Alene,
Idatto, by A. Ju.- Merrill, of Pocatelle, the President: -

- An mvoca.tmn ‘hgving: been said; BE. ¥: Boughten,; ‘Presidént:: or the
Koaten.al County Bar Azsocidtion, ~welcomed . the meinbers to Coeur
d’Alene, after which-the Pres:dent ﬂelnrered an address oo’ *“The Powm'
of:the Orgamzed Barp# - - .

It ; ) however.,‘ ﬁo é;xﬁr-ess to
the Ida:h state Bar the tha,nks of. the commmsmn for

- its - a.qoomphshmeuts If,,those. ac#umﬁl,ishniénts Jzafs.re beez.;
11 whl.le ;

of the States WhO ploneer 1t As a bams, t.herefure fur what I q:b.all
gax_pemit -me. to..hastily. reglew;the p,ppare.nt accqmplishmeMs ﬂf the

ﬂrsl, ti.me it ma.s i trorluced in; the I.cla.ho Legislatute it. was defeated
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After the act did become a law its constitionality was seriously chal-
lenged in the case of Jackson vs. Gallet, 3% Idaho 382. As a result of
this litigation, the Legislature of 1925 amended the law and the Com-
mission thereafter began to functiion within the intention of this enact-
ment. The plan, therefore, has been pursued since 1925,

Later the éonstitufiona,lity of the act was again attacked in the
case of In re: Edwards, 46 Idaho — As the result of this decision
the essential Teatures of the act were declared constitutional and the
status of the org'a,nizatmn became firmly established and quite clea.rly
defined.

In considering the work of the Commission. I have divided it into
three subdivisions: FIRST, Applications to practice law; SECONDLY,
dizciplinary proceedings, end THIRDLY, educational development.

In dealing with the first subdivision it is pérhaps advisable tc
suggest the manner and method the Commission has adopted in per-
forming its duties with reference to the admission of applicants to
the bar. Prior to the adoption of this act this work was done entirely
by ‘the Supreme Court. The multitude of duties devolving upon this
‘body made it almost impossible for it to give the necesgary attention
to this very lmportant activity. Proper consideration with respect to
ihe admission of applicants has a tendency to raise to a very much
higher standard the entire bar. There has been an incessant demand
from the.bar and the public alike in the past decade for a higher stand-
ard of the profession. This, we believe, can be best accomplished by
more rigid regquirements of admission. Under the present rules, sug
gested by the Commission and adopted by the Supreme Court, much,
we belieye, has been accomplished looking to this end. ‘Three things
‘are now necessary for the admission of applicants. FIRST, good char-
acter; SECOND, reasonable academic training and THIRD, adequate
legal training. Each one of these reguirements is fundamental. Under
the present rules an applicant must file with the Secretary of the Com-
mission his ‘application to be permitied to take the examinations. This
application must glve full information concerning the applicant’s past
life, his academic tra.mmg and his legal training. The references must
he broad enocugh to give the Secretary of the Commission «n oppor-
tunity to make a full and careful investigation into the applicant’s
past. This duty is performed by the Secretary with painstaking ecare.
 After the applicant has met the necessary requirements, namely: ap-
pears to be of good moral character, possessed of an equivalent of at
least & High School academic training and to have completed a course
of study equivalent to three years in an accredited law school, then

the applicant is given 'a certificate by the Board which permits him

to take the examination. )

The examination questions are prepared by a committee appointed
by the Commiission for this purpose. These questions are then care-
fully considered by the Commission in order to assure itself that the

questions asked are of the charactér and type designed to make uni-

form the examinations from time to time. Ofttimes these guestions
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are changed by the Commission. and new questions added, It is thought
that no one examination can be considered easier than another..

‘The applicant is given a number with the issuance of his certiﬂctan
and on the date of the examination presents himself at the appointed
place and is there subjected to a two-day test hy another committee
appointed for this purpose. Usually sixty questions are give‘n,' divided
into three. sections and then the last half day ls devoted to legal re-
éiea.:{ch work. The committee giving  the examination receives the
applicant’s answer which are, in each jnstance, signed with the appli-
cant's number. These papers are then graded and submitted to the
Commission. There are usually three exa.mi'nation.g_ivén in three
sections of the State on the same day so that the Commission receives
the reports of the committees of each of the three division. These
questions, having been graded by different committees, renders it nec-
espary for.the Comimission. to likewise grade the questions always, of
course, using as & bdsis in arriving at an average grade, the marks
given by the committee which- first examined the papers. This plan

" mekes uniform throughout the State the. grading of all papers -and

renders it impossible for an applicant to feel he was subjected to more
rigorous grading than the other applicant in another part of the State.

‘When the Commission grades the papers and gives the final mark it,
.too, has only the number of the applicant so the Commission does not

know the name of the mdwuiual who might make a good grade or
the one who might fail.
Examinations given under these cond1t10ns have met with varying

'degrees of success Failures have ranged from twenfty -five to forry

per cent.

" Since. the year 1925, during the period of time the Com.tmssion
has really been. operatlng, there have been %1 applications ﬁled with
the Board tor permission to practice law. *“Of this number, 73 have
been applications for a.dm1ss1on by taking the examination and eighs-
een have applied .for admission upon their certificates from the Su-
preme Court of some other State. Of the 73 who applied for admission
by examination, two failed to take the examination. Eight were re-
fuged permission to take the examination because of moral of mental
deficiencies. and 55 ultimately passed the examination. ' Of this num-
ber, eleven passed on the second examination. A total of twenty-one
failed on first attempt-and two failed the second time. OF the 1% who
made application te be permiited to practice upon their certificates
from other states, 15 have been recommended for admission and three
have been relected. The rejections have been because 'of moral de-
ficiencies. o '

* In June, 1925, one examination was held at Lew1ston In Noven-
ber, 18925, one ‘exa.m.matmn was held at Pocatello, one at Boise and
one at Lewlston. In June, 1926, one éxamination was held at Poca
tello, one at Boise and one at Lewiston. In November, 1926, one ex-
axnination was held at Pocatello, one at Boise, and one at Lewiston.

In June, 1927, one examination was held at Lewiston. In October,
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1927, one examination was held.at Poeatello, one at. Boise and one at- .

Moscow. In June, 1928, one examination was held at Pocatello and
one at Lewiston. It will thus be seen that during the years 1925, 1926,
1927 and 1928, there have been five examma.tlons held at-Pocatello,
four at Boise, one at Moscow and gix at Lew1ston or a total of sixteen
examinations.

It is not with any- SDlI‘It of .pride tha.t we ca.li attentlon to the
percent of applicants who have failed, but it is rather for the purpose.
of calling to your attention-the fact that it is mot an easy task for:
an ‘applicant fo become a member of the Idaho' State Bar. He must
show himself to be a inan of character, intelligence and training. These.

things, ‘we believe, are the fundamentals ‘of ‘a good lawyer.
That which the Commisaion does in this:réspect is not final. Those

applicants who have passed thé examination are.then certified to the

Supreme Gourt-with'the récomn_:endation of the Commission. If the
Supreme Court feels the Commission has doné its work well the appli-
cants are admitted. If it does not the :Court, of course, may re-examine
and act independently of the recommendation of the Commigsion.. The
applicants who fail have the right to ask..the Supreme Court for-a

review of their papers, This gives the applicant the same opportunity -

of having his work passed upon by the Supreme Court as ex:sted prior
to the passage of the act.

" It is the avowed. purposé of the present Commlssmn to increase

the requirements for admission, particularly in academie- training,
and the character of legal training. Eduecation has now become s0

|general that the man or woman who does not have an equivalent of ar

college training is probably, in dlmost every instance, of low mental-
ity or of sluggish habits. It is-no answer to the Commission’s purpose

to say that the requirement of an equivalent of two-years of college:

Lraining would have kept Abraham Lincoln from praeticing law for the

simple reason ihat if Abraham.Lincoln were a young man today he

would have such training.

While the giving of the exammatlons is undoubtedly an arduous
and painstaking task-  and one which requires high fidelity to trust,
.yvet, in the main it is enlightening and pleasing and a task which no
member of the Commission or any committee appointed by the Com-
mission ever shirks. There is, however, another task which the Com-
mission must perform which is-not only arduocus but really distasteful.
This is the task of dealing with disciplinary matters. This.iask re-

quires the highest form of courage and honor and is undoubtedly the .
place ‘where a true test of the power of the organized bar can. be

applied.
When the Commission cominenced. to formally oberate -in 192.),
there was pending in the office of the Secretary of the voluntary bar

association. fifty complaints against lawyers practieing in Idaho. When-
we consider the membership of the bar was only about 600, this causes

us lo wonder whether or not the profession, as a whole, was nof fast
being diseredited. Of course, in a few instances there was more than
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.one complaint against the same lawyer, thue reducing the numhber of

- lawyers of the State who were "actually- accused. One of the tasks,

‘therefore; to which the Commission set its face-was to-deal with these’
charges. - The Commission immediately adopted & rule requiring that
all complaints against attorneys be verified. This gave the Commission
a basis upon - -which to woerk. Many-of these charges were trivial or
-were the result -of ‘misunderstandings between :attorney and client.

Bome of them were filed as the result of -a malignant disregard for
- -the attorney, but others were very serious in their nature.

Complaints against -attorneys are handled by the -Board -in the

--following manner: Reference of the. charge is made to one member

of the . Board for preliminary invéstigation. ' This is a courtesy to which
-the member of the bar is entitled, If, upon preliminary. investigation,
it is found the complaint has no foundation, or is of a:trivial nature,
the matter is dropped or a mere suggestion to the lawyer adjusts the

- difffculty. If, however, merit iz found in  the .complaint it:may be

referred by the Commission to a Prosecuting Committee and-a Dis-

. -¢iplinary Committee and a formal charge is filed against the attorney
-and he is duly served with -citation. Upon hearing witnesses are ex-
- amined, findings are made. and - recommendations are given to the

- Board of Commissioners, who in turn make recommendations to the

- Supreme Court. -The foregoing. methed ‘is considered. -both effective

~and just; It is deszg’n.ed +to protect the attorney- agamst unjust attacks

- a5 -well -a8 to treat serious charges.

Since 1926 there have been: 42 formal complamts fﬂled -Of this
-number, 21-have been dismissed by the Board on-preliminary investi-

- gation, 17 have been referred to committees for further preceedings.
--0f the -number referred-to committees, five have been -withdrawn by
.;the Board and one has been dismissed by the Committee upon de

~murrer to the -complaint; in two cases the certificates to practice law

: ~;have been surrendered without hearing; two of these cases are still

pending and upon. seven-there have heen formal -hearings held, Of

.+ the seven upon which formal hearings have been had;, one has been
;-dismissed on final hearihg and in six- disciplinary measures have been

recommended. .. There are now pending -before the Board for prelimi-

- nary investigation four .complaints, Eilght disbarinent proceedings

“have been referred -to. the -Supreme Court with recommendatiens by the

;. Conunission for discipline. Of these eight' the Bupreme Court has
- -diabarred three. ..It: has dismissed one with a w—ritten‘opinion. It haas
_.remanded two for further proceedings and there are two-now pending
.- ipefore the Court.. R

The exa.mina.tmn into t.he -complaints. filed uga.inst a.ttornesrs is

- always painstaking and careful. - I.'believe no attorney has ever ap-

proached this problem except through the highest.sense of. duty.
The third subdivision of the work of the bar is' educatfonal in

ﬂéha.ra.cter. The bar aet provides for. the holding of division meetings
-. -at least onece a year in each division and an annual.State meeting with

the provision-that in the-division where the annual.State. mesting is
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held the division meeting for that particular year might be dispensed
with. "It has been the aim of the Commission to provide the highest
‘type of programs in each of these divisions aud to stimulate a wide
range of discussion touching fundamental points and. policies of the
profession,
) ‘ Perha.ps three years is too short a time to form a conclusion of
the success. of thig plan but the spirit with which the attorneys have
accepted it is very interesting. When the act was first adopted there
were a few who misunderstood its scope and purpose and who objected
to the plan and the payment of the license fee.. This spirit. of opposi
tton, however, has entirély passed and today there is mo lawyer prac-
ticing in the State of Idaho wheo is delinguent in license fees for the
" year 1927 and preceding years. There is only one member of the Idaho
‘bar who has not conformed in this particular and he is no longer a
resident of the State. Proceedings are mow pehding against him for.
disbarment by reason of his delehctmn in this and other respects.
The members of the profession have respon d with alacrity to all
calla made upon them by the Cominission. ttorneys do not refube
to serve on committees or to do other work delegated by the Bar Com-
1nissionn even though in many. instances this requires a great sacrifice
of time and the duties are perhaps unpleasant.! During the last three
years there have been 219 members of the prefession give service.ii;
the furtherance of this work. Of this number 58 haye served on com-
mittees' on discipline and 28 have served on committees for prosecu-
tions; 42 have served on commiftees in the giving of examinations;
. 50 have served on legislative committees; 2 have served on judiciary
committees; 4 ha.ve'aerved_on the prosecuting attorneys committee;
9 have served on the canvassing committee; 12 have served on reso-
lution commitiees. and 12 have rendered miscellaneous services. ' While
"~ of course, there are'som_e' duplications in this number in that some
attorneys have served on .more than one committee, yét, this indicates
a large percentage of the members of the bar who have sericusly un-
dertaken active, constructive work. When we consider the membership
of the Idaho bar is approximately 600, we can safely say that at.least
30 per cent of the a.ttorneys within the State have, within a period
of three years given time and serious consideration to this work.

With such acceptance of the principles by the members .of the profes- )

sibn it cannot'be safely argued that the movement is not a popular
one, Indeed, the activity of the members argues strongly for the
potency of the idea and fhe strength of the movement. Even though
our experience is limited in years we firmly assert that the activities
enmumged ﬂnder the act proves without doubt the va.]ue of an organ-
ized bar. We can safely challenge any State in the American Union
to produce figures comparable to ‘this. A voluntary association is
idealistie; It is alright in theory but it certainly lacks the strength
of an organization such as we have. If 30 per cent of the members
of the bar of any State within three years time gives earnest, conscien-
tious, palnstaking labor. to the accomplishment of some particular aim
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of the organization there is a strength generated and develuped whmh
must .of necessity be felt in any community.

- T called attention to the fact that all.attorneys pay the license
fee.\ It is°commonpiace to say no ‘organization .can operate without
finances. Giving examinations are not without expense: Disciplinary
proceedings are very expensive,. Witnesses are often brought from a
distance. Transcript-of records have to be.made. - ‘Printed reports of
all proceedings afe mailed to each member of tbe bar.w All of “this
expense is met by the license fee. 'In,voluntary organizations often
a third of the'time and energy of the officers is spent in financial mat:
ters and then ‘their aims and promises are hampered and’ éurtailed.
There-is nome of this with us. - "The five dollars paid by éach member
supplies ample funds and no one is injured by its payment.

With - such a background and such a beginning what might we
expect for the future? The idea has had to win its-way with the
members of the bar and the Courts. It has had to win its way with

-the people. - It hes had to prove itself worthy of the valuablé timeé

and-labor and money of its members. This we' ﬂrmly assert it has
done. We may then look to the future with ‘assurance that this idea

‘will enable us to uplift the standing of the bar.” It has long been: the
. pastime of eritics and cynics to apeak of the bar in derision. Lawyers

have ever been the butt of jokes suggesting dishonesty -and insincerity.
While such ‘may be true of some lawyers, yet, 1t is certalnly not true
of ‘all. "There is Do professmn, there i3 no vocatlon, in ‘which men are
engaged where there is 'a’ higher type of manhood a stronger and
more a.rdent adherence ta the principles of honor and Justice than the
legal profession. It is true, we make mistakes; it 18 true that ocea-

. sionelly members become weak and yield to temptation—but is not

such the case in.every line: of- human' endeavor? If we -could-thake
an average test I am sure the lawyer would rank as high as the client.
There is a vast difference between the work of a lawyer and the work
of other professmna.l men. Every lawyer's work is open to public
gerutiny—his advice to his clients, his action in court his ‘oral’ argu-
ment and written briefs all throw his mental and morel character
open to public gaze, yet with all his mistakes, his influence wipon his
fellow men has been very great. Every community, whethet it be &
hamilet, town, village or city, is truly weighed and testeﬂ"by_ the
standing of its bar. If the leaders of that bar are fearless, courageous,
intelligent men-such spirit pervades the commercial life of that com:-
munity. A weak bar breeds distrust snd dishonor and lowers the
commercial and civic tone of the masses. Our profession i% an’ honor-
able ome. It is one in which opportunity is. afforded to 'live a useful
life and make an honorable living. It is a profession, however, which
wa must guard and cherish. The fact that almost -everything we do
is open to public scrutiny, that we are always acting for otbers and
that our kuowledge, experienice and ability places us in a position of
trust and confidence; Tenders It absolutely necessary for every member

of the bar to maintain a high standard of integrity and honor, While
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some may differ with me, yet, I am firmly of the conviction that a
man cannot be fair to his clients and dishonorable with his business
a.sé;ocia.tes; that he cannot preserve the inteprity and honor of the
Courts and deal dishonestly and disgustingly on the outside; that he
cannot draw a proper distiniction between.his conduct with a client
and an individual not a client; that any insiduous force which weak-

ens him in his social and commercial life, and penmts him ‘to y1eld to |

temptation will gnaw at his integrity in his professional life.
“Wherein, then, is the strength of the organized bar? It has taken
active charge of the qualification of applicants for- membership with
the determination of raising its standard. It has the manhood and
courage to deal fearlessly with its offending members and to protect
its members against malicious and unfair attacks of others. There is
real power in its solidarity and unhampered ability to work out its
plans. It is constantly increasing the confidence of the public in the
bar as a whole and developing within its membership a true regard
for the profession and its relationship to the commonwealth. Voluntary
organizations have'the same high aims and ideals, but the very prac-
ticability of the organized bar gives these ideals a potency and strength
without which the orgaﬁization would be far less effective.

The President announced the following committees:

. Rresorutrions: A. II. Oversmith, Moscow, Chalrman; ‘Charles M.
Kahn, Boise; N. D. Wernette, Couer d’Alene.

) .CANVAESING-.:_ James L. Boone, Boise, Chairman; Abe Goff, Moz
cow; J. Ward Arney, Coeur d’Alene.

The Secretary, Sam S. Griffin, reported as follows:

Report of Secretary.

The last report was made to the annual meeting of the Idaho
Biate Bar, held at Boise, on August 12, 1927, and 1s pubhshed in Volume
II1 of the Proceedings, pp. 141-145.

. At that meeting Jess Hawley, of Boise, was elected Commlssmner
for the Western Division, succeeding Frank Martin. After his election,
the Board convened the first .of the six meetings held since the-last
report. A. L. Mkerrill was elected President, C. H, Potts, Vice President
and Sam 8. Griffin, Secretary. Five applications for admission to the
bar were considered—four for examination were allowed—the fifth for
admission on certificate was held open for further investigation, inas-
much as investigation made up to that time indicated possible un-
worthiness of the épplicant. Bight complaints were considered; six
were dismisged upon settlements or because no cause of complaint
appeared; action on two was deferred, pending further preliminary
investigation. Reports -on Division meetings were made; -arrange
ments for audit of the Secretary’s books ordered; plans for an exami-
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nation at Pocatello, Boise. and Moscow were consummated and the

-Seeretary directed to furmish eabh Commissicneér a duplicate set of

minutes of mestings of the Board so that each member could ‘be al-
ways advised of the work done and i{o be done.

The Board met at Bolse, September 28, 1827, and conmdered four
complaints; in one, committees on discipline and for prosecution . were
appointed, action having been ordered; two were dismissed; in the
fourth, In re: 8. E. Henry, disharment was recommended io the Su-
preme Court, Later that Court entered ijudgment of disbarment, but
upon a subsequent showing by Henry claiming non-receipt of notice
of the Board's action, the judgment was vacated and Henry permitted
to petition for review; argument was had in the Supreme Court on
June 13, 1928, and the mattér is yet pending. :

At this meeting, the Board announced its policy relative to com-
plaints of collection agencies which had been a source of annoyance
to the bar and to the Board, inasmuch as in most instances an effort
was being made to constitute the Board a collector merely, the com-
plaints not being made in good faith, but apparently for the. purpose
of “blackjacking” attorneys. The Board announced that no consider-
ation would be given such complaints unless good cause for diseipline
appeared, and the complainant was willing to.co-operate in completing
diseiplinary proceedings, notwithstanding settlement after action was
instituted, and was acting in good faith in filing the complaint.

_ Five applications were investigated; certificate permitting exami- .
nation was issued to four applicants; one recommended for admission
on. certificate; this was subsequently denied by the Court. Examining
committees were appointed to conduct the October examinations and
questions therefor determined upon, Disciplinary proceedings were
‘directed against attorneys delinquent in payment of annual license fees.

. At its meeting October 31, 1927, at Boise, the Board graded exami-
nation papers and recommended admission of seven, rejecting two.
Two applications on certificate were deferred for further 1nvest1ga.tion
Revisign of rules refating to admissions, conduct and discipline was
considered. .

The meeting of January 10, 1928, a.t Boise, conmdered four dis-
ciplinary matters; two were dismissed, one referred f{o a prosecuting
attorney as involving commission of a crime; in one, In re: Dampier,
arrangements for briefs and argument on rehearing in the Supreme
Court were made. Three applications were investigated; two, on cer-
tificate, were recémmeuded; in one, being -a case in which an applicant
had not presented himsel? for admission, the recommendation of the
Board was withdrawn: Proceedings were directed against six attor-
neys delinquent in payment of 1927 license fees.

. A Judicial Committee of the Bar was appointed to atudy and re
port on organization of a Judicial Section of the Bar, uniform District
Court. R‘ule.s and the judieial rule making power. That committee’s
report has been printed, sent t¢ each member of the bar, and ls for

discussion at this meeting. -A Prosecuting Attorneys’ Cnmmzttee was
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also appointed, whose report and. recommendations. have also been
printed, circulated and is ready for discussion. So also a Legislative
Committee, whose report, printed, ia for discussion. The policy of the
Board was declared of having one member ad an ex-efficio member of
such committees.

The Board declared a policy of emcouraging formation of local
lawyers’ clubs throughout the State; such clubs are now established
at Boise; Pocatello, Idaho Falls and Moscow. Twin Falls County has
a luc.a.l association.

Further consideration was given to changes of rulea—dmcusslm:l_

was had of the coming annual and division meetings and arrangements
made for the .June examination. .
The Board again met at Boise on April 23, 1928. The aundit of
the Secretary's bonks was é.pproved. and the Secretary directed to
keep account of the receipts and disbursements from the apprépria-
tion. Further arrangements for bar meetings were dizeussed and
notices of such meetings and of tbe election in the Eastern Division
directed. Reports on progress of committee work was made and a
meeting held with the Judicial Committee chairman; a meeting was
held with Justices .of the Supreme Court amd discussion of revision
‘of rules of admission, conduct and discipline had. Questions for the

June examinations’ were considered znd arrangements for conduet of

snch examination -made. Two cases of guestionable advertising. were
_informally considered and the attention of the attorneys involved were
directed thereto, and later the Board was advised of discantinuance
of the praetice. An informal complaint by the widow of an attorney
was considered amd she was advised of her rights. Two formal com-
plaints received attention—one was deferred-for further preliminary
 investigation; in one, In re: Ben H. Busman, the Board, hearing hav-
ing been had, recommended suspension for six manths. This was
subsequently approved and judgment of suspension was entered by
the Supreme  Court. Further study was made of changes in rules.
Nineteen applications for admission were investigated; one applicant
on certificate was recommended for admission; five were issued cer-

tificates permitting examinatioh; eleven were istued conditional cer-

tificates requiring showing of completion of the required period of
study; - two were rejected for insufficient educational showing.

The last meeting was at Lewiston, June 12, 13 and 14, 1928, a.t-

which time sixteen sets of examination papers were graded; twelve
applicants were recommended and four rejected. An applicant for
admission on certificate was recommended to the Court: The Supreme
Court having remanded the Hdwards and Downs -diseiplinary cases,
the Board considered the Court’s opinions and directed that further
proceedings be taken in accordance therewith. The printing and dis-
tribution of committee reports was directed. Commissioner Potts was
requested to, and did, appear for the Board in the Supreme Court in
the S. E. Henry disbarment procéeding. A final draft of revised rules

for admission, conduct, discipline and general matters was drawn and.
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directed 1o be presented for approval hy the Supreme Court. That
body is now considering such rules. If and when approved, they will
be printed 2nd distributed to members of the bar. Two complaints
were - stuched one dismissed, the other deferred for further investi-
gation A tentatwe program for this meeting was drafted.

Such, in brief, was the work undertaken and accomplished. It is
believed that the proc_e_dure of admissions and dls_mplme, and the
status of the Board and bar is quite well established, and that it is.

. time for the bar to bég‘in the intensive gtudy of other problems. With

this in view, the policies of appointing committees to study 'special
matters of interest to the bar -and the administration of justice, of
d1str1butmg printed copies of reports Lo all membérs and of strength~
ening local Grga.mza.tmns of attorneys for better understa.ndmg between

- themselves and more effective work in forwarding the interests and

‘work of the har, are adopted. An inerease of interest, and of apprecla-
tion of what the organized bar is for and can accomplish is.noticeable
among the members of the har.

“Statistically, it may he sa.1d

.Since effective organizatmn in 1925, there have served on com-
mittees of the bar about 220 members, of whom 58 served on Commit-
tecg of Discipline, 29 on Prosecuting Committees, 42 on Examination
Committees, 50 -on Legislation, 3 Judicial, 4 Prosecutmg Attorneys, 9
Canvassing, 12 Resolutions and 12 on niiscellaneous commlttees these_
aside from service om program and local committees ‘for meetmgs.

Fifty complaints awaited the Board on orga.niza.tmn they were
mvestlga.ted settled, dismissed, adjusted or made subJect of formal
verified complmnt A great number of informal complaints bave been
received and adjusted, w1thdrawn or made subject to formal cumplmnt

Forty-two formal veriﬁed complaints have been filed; of these,
twenty-ome were dismissed after preliminary .investigation; four are
now pending such investigation; seventeen were referred to commit-
tees for action, of which five were subsequently withdrawn and dis-
missed, one dismissed by commitiee on demurrer, two are pending,
in two the accused surrendered his certificate to practice and asked
cancellation; seven went to trial, of which one was digmissed and in
six action of disbarment or suspension was recommended to the Board.
In eight cases, the Board recnmmended action by the Supreme Court,
and of these, the Supreme Court disbarred three, dismissed with-opin-
ion one, remanded for further proceedings iwo, suspended one, and
has undér consideration one.

Ninety-four applications for admission to practicé have been filed,
seventy-flve by examination, nineteen by certificate. Of. tbe seventy-
five, four have not taken the examination, fifty-five have passed (eleven
on the second examination), twenty-one have failed (two failed twice),
and eight have been refused permission to take the examinations. Of .
the nineteen applying by certificate, one 1s pending, fifféen were rec-
ommended and three rejected, Sixteen separate examinations have




14 PROCEEDINGS OF THE

been conducted, five at Pocatello, four at Boise, one at Moscow and
Bix at Lewiston. .

Thé status of the appropriation follows:
EXPENDITURES 1928 1827
7-30-27—7-16-28  7-10-26—7-24-27
Office Expense:

Secretary’s salavy ... e I . ‘ '.830.00
Steniographer . . 102.81
Stamps, stationery, forms, ete..... . 335.74
Travel EXDeNBe. .o ceteascaeseaneecas § 766.44
Bar Meetings . . 311.04
Publications, 1926 & 1927 Proceedings ..........
Examinations S — 70.96
Discipline: ' 1353.58
In re: Edwards ... $117.95
Dampier .. 73.056
Busman .. . 3.00
Henry e 218,45
Totals 3272.11 3770.57
Balance on hand in appropriatiom 8/13/27......... -...G2B6.68
Balance on hand in appropriation 7/16/28 5144.80

The Secretary opened books as of January 1, 1928, covering trans-
actions in the appropriation. From January 1, 1928, to and mcludm.g
July 16, 1928, the fo]lowmg appears thersfrom:

Balance on hand January 1, 1928 5175.05
Receipts of License Fees 1710.00
EXPENDITURES: .

Office . 632.41
P ) 336.49
- Meetings and Publications 566.60
Examinations ceeee D225
Diacipline ..o 152.50

1740.25 $885.05

Balance. 5144.80

MeEMBERSHTP—June 30, 1928:

Northern Division 141
Eastern Division 162
Western Division 278
Out of State.... . 32

7 Total 613
Delinquencies prior to 1927-—None. '
Delinguencies for 1927:
Northern Division 1
Eastern Divislon . 1
‘Western Division i

QOut of State

. 4
License payments for 1928 received:
Northern Divislon oo 66
Eastern Division e 117
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' Western Division S 166
- . Qut of State. ! 9
Total 367

Respectfully submitted,
SAM S. GRIFFIN,
Secretary.

Upon motion duly made, seconded a.nd .carried, the l.eDOl'T. WAaS
ordered received and flled.

The report of the Hastern’ Division meetlng a.t Pocatello, Jul}'
2nd, 1928, was read. .

Minutes of Meeting c;f the Eastern Division of the Idaho
... State Bar, Held July 2nd, 1928, at Pocatello, Idahe.

The Eastern Division of the Idaho State Bar met at the Federal
Court room, Pocatello, Idaho, July 2nd, 1928, at 2 o'clock p. mi. A. L.
Merrill, Commissioner, presided, Present, 32.

A. L. Merrlil addressed the meeting on the purpose of the act
ofganizing the Idaho State Bar and outlining the work of the Com-
ission zince the deeision of Jackson vs. Gallet in ‘1925, He outlined
the manner of giving examinations and grading the applicant’s papers
and the general details having to do with the admission of applicanis’
for the practice of law. He also outlined 'the methad of the Commis-
sion in dealing with charges filed against attorneys. He then reviewed
the peneral a.ccompllshments of the bar sinee its organization with a
brief forecast of the posmblhtles of the future.

W. H. Wltty next addressed the meeting on the hilis recently be-

~ fore Gongress for the curtailment of the power of the Federal Courts.

The speaker commented hgorously upon the radicalism' evident in the
bllls, the unprecedented change the palle would crea.te in Federal
procedure and alsc pgave some attention to the guestion of whether or.
not sald bills are constitutional. At the conclusion of this address,
L. E. Glennon of Pocatello moved that the meeting recommend that’
the-Idaho State Bar, at'its meeting at Coeur d’Alene, July 23rd, 1928,
adopt & resolution unqualifiedly opposing these bills. This motion
wﬁs, dily seconded and unanimously carried.

Russell Locke of the Chicago bar spoke on tbe practice of the law
in the City of Chicago, outlining and detailing the varicus departments
of the Cnurts and the manner of brmgmg a case to ﬂna.l hearmg in
a place where the calendar is truly congested,

Hon. Alfred Budge, Justice of the Supreme Court oﬂ Idaho, ga.ve
an address on “The RuleMaking Power of Courts," whlch addresa is
as folluws

““So much’ ha.s been written about the rulemaking power of courts
that ‘the development of anything new on the general subject seems
uniikely. . But the presentation of a few observations touching this
phase of our judicial systemn, and particularly as afecting the admin-
istration of court business in our own State, may be of interest.
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‘While the course of these remarks will be more or less general,
as it is possible within a limited period only to sketeh hroadly and
toueb upon the more fundamental principles of the subjeet, I should
+ like to convey the thought that what I have in miud is the meed for

reform in the way of bringing about some change s0 as to enable the
eourts more readily to meet the constantly increasing demands upon
them. We have reached a time when the delays and uncertainties
which were merely annoying in a more leisurely period might well
become intolerable in an age of speed- and high pressure.

Rules, in a legal seuse, mean law, and wheu adopted have the
force and efiect of legislative enactment. It has been said that under
our system all courts have ecertain inherent powers to be exercised
for the purpose of methodically disposiug of all cases broughi before
them. They can establish such rules in relation to the details of busi-
ness, as shall best serve this purpose, having proper regard for the
rights of parties litigant as guaranteed and recognized by the Consti-
tution and laws. This, even in the absence of any statutory provision
or regulation in reference theretn. Iudeed, since justice can only be
administered scientifically, it must be done by fixed, dorrelated rules,
lest principle be sacrificed for expediency and civil liberty and prop-
erty rights be based upon a whim, and the necessary popular falth
fail from lack of confidence and respect,

' The iuherent power of courts to make rules governing them in
the eonduet of their husiness and in the method of procedure in cases
brought before them was early recognized by the Supreme Court of
the TUnited States, in Fullerton v. Bank of United States, 7 L. Ed.
.280, decided in 1828, and the right probably was first annonnced in
this State by the territorial Supreme Court in United States v. Mays,
1 Idalhio 280, decided in 1880. )
Our State Constitution provides, Article V, Section 13:

“The legislature shall have no power to deprive the judieial
department of any power or jurisdiction which rightly pertains
to it as a co-prdinate department of the goverument; but the legis-
lature shall provide a proper system of appeals and regulate by
law, when necessary, the methods of proceeding in the exercise of
their powers of all the courts below the Supreme Court, so far as
the same may be done without confliet with this Constitution.’

This constitutional provision, it will be observed, gives the Legis-

. lature the power to provide a proper system of appeals; and the State
Supreme Court has held in many cases that the right of appeal at law

is purely statutory, and that the Legislature may prescribe in what

cases, under what ecircumstances, and from what courts appeals may.

be taken, and the manner of taking them. But it has also indicated
the Legislature is' powerless under this provision of the Constitution
to prescribe the procedure after the case has reached the Siipreme
Court on appeal. Thus the Consatitution itself limits the power of the
Legislature in prescribing methods of procedure in the courts of this
State to those below the Supreme Court, leaving to the latier the power
exclusively to regulate its business and to promulgate rules for the
conduct thereof.

In Talbot v. Collins, 33 Idaho 169, where a statuts was found to
be in confliet with a rule of court, it was held:

‘After the Supreme Court has acquired jurisdiction of a cause
on appeal, and after the record upon which the appeal is to be
heard has been flled, the court has exclusive control of the case,
Any other body or department of government cannot prescribe
‘where and when the court shall proceéed in the exercise of fits

jurisdietion without regulatmg the methods of proceedmg in the

supreme court.’
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‘By providing (in the constitution} that the legislature may
regulate by law, when necessary, the methods of proceeding in
the exercise of their powers of all eourts below the supreme court,
power to regulate the methods of proceedmg in the supreme court
iz denied the legislature.”

It follows, theréfore, that a rule of the Supreﬁl_é Court supeijsedes
any legislative enactment in conflict therewith. I the case of conflict
of & rule 0f any court below the Supreme Court and a legislative enact-

- ment, the rule would yield to the statute. The power of the Legisla-

ture to regulate by law the methods of procedure in district courts is
expressly recognized. in Spivey v. District :Court, 3'7 Idaho T74.

The’ rulemaking power in Idaho, therefore, relates merealy to pro-
cedure -in the Supreme-Court, although, as indicated, ail ‘other courts

‘have the inherent power to establish rules for the conduct of their
" buginess and procedure in the handling of ca.ses. not in-eonflict with

comstitutional -or statutory inhibition,

The Supreme Court has from time to time promulga.ted rules, some
nf which have met with general approval of the bar, axd others with
disapproval. The rules adopted have been largely with respect to the
method bf getting cases filed in the appellate court. It has not, how-.
ever; exercised its full power, being Somewhat hesitant in the matter ~
of formula.tmg and adopting rules of procedure. But the power of the
court in this regard was express‘ly recognized by the Legislature in
1911; with respect to the method of procuring trangeripts for appeals
to- the Supreme Court, the act. prov1ding that transeripts shall be-
transmitted to the Supreme Court ‘within slich time as is now or shail
be designated by rule of the Supreme Court:?

Judieial procedure fixes the conditions, the time and manner as
to which one may seek the use of the courts; it prevents surprise,
oppression and a subsequent aitack on the .same iggue; it makes the
humblest man the equal of the strongest. It thereby becomes the
measure of civil liberty and property rights. Obviously a faulty or

- technieal procedure therefore. puts into jeoprrdy the most sacred rights

of .citizengship. There can be few more wicked gov"ernmental fauits
than the clogging of the sources of justice with an unscientific practice

‘and procedure that ties the hands of the judges and creates uncer-

tainty, delay and expense. Rebellion agalnst an unsatisfactory Legls-
lative juridicial program may, therefore, be evidential of a robust in-
telligence, instead of.-a symptom of a lack of reverence. For, if &
democracy shall exist under the rule of the people, the courts must
be prepared to ascertain and administer Justlce in a satisfactory
manner.

With & well-nigh unanimous opinion that our procedural law needs
reform, it is not improper to inquire why it is not reformed: It may
be answered that genuine reforms are not easily discovered, and that
when discovered their concrete formulation and adoption are not ae-

" complished without much effort, A solution of the problem might Ye

in' getting rid of the regulation of legal procedure by the Legislature,
put it in the hands of experts, and then see to it that those experis
are held accountable for organizing and maintaining a aystem adequate
for our needs. That means of course a substitution of court rules for
Ieglslntwe codes,

. In & number of States, pa,rtlcularly Alabama, Colorado, Michlgall,
New Jersey, North Dakota, Washington, and possibly others, the courtd
are given full power to adopt rules governing procedure, but &ven so,

coutrts have often failed-to take advantage of this power, and compara-
tively HLttle has been accomplished. Whether like results would ob-
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tdin in this State, should the power of distriet courts be broadened
in this respect, is problematical.

The last edition of the American Bar Association Journal con:
tains a report that hy a unanimous vote the Arizona Bar Association
at its meeting in February went on record in favor of the exercise of
,the rule-making power of the courts. This action followed an address
by Superior Judge Windes which was adopted as an expression of the
views of the association. It was stated that Judge Windes stressed
the necessity of technical knowledge of the procedural problems to be
dealt with, which knowledge most legislators do not possess.  Among
other things, he is reported to have said:

‘To my mind the advisability is plain. Legislative control of
procedure stifles enlightened progress and growth. The tendency
of the method is to place tbe courts in a routine rut. HFlexibility
and elasticity are needed.

'These cannot be had through the Ieglslature Such changes
as are needed should be made without years of delay. A judieial

council or rules committee could accoraplish in thirty days what

the legislature would accomplish in several years.

‘Courts to operate in a husiness-like and competent manner,
can not be governed by rules which are the result of legislative
theory. They must of necessity be governed by rules that grow
out of the exact requirements of actual practice; Such riules must
be delicaiely adapted to the circumstances.

‘Only experts, the bench and the bar, with a thorough knowl-
-edge of the technique essential to the work of the courts, experts
familiar with the intricacies of litigation and with an a.pprecia-
tion of the problems involved, are in a position adequately to
handle the problem.’

The latest compilation of the rules of the Supreme Court of Idaho,
adopted in 1926, contain 68 separate and distinet rules. Some of these
have been in force since the early days of the organization of the
territorial Supreme Court, in 1863. Many have heen added, others
amended, and some abolished. It may be safe to say, however, that
the rules of the Supreme Court have never been scientifically prepared,
and have constantily been a source of uncertamt}r in the matter of
correct procedure. There seems to have been a tendency in the court
to find legislative sanction for the application of certain rules, possibly
upon the theory that rules of procedure adopted by the Legisiature
would have more permanence and stability, and with the unexpressed
desire, perhaps, to shift the responsibility to another coordinate branch
of government as a buffer to take the shock of the attack of the con-
tending parties. But to justify the power to meke rules, full responsi-

bility for their formulation and enforcement sbould be placed where '

it belongs.

It might be well to sugeest a complete revision of the rules of
‘the Supreme Court, and the adoption of such further rules as may be
necessary to enable the Court to control all the procedure therein,
free from legislative enactment; then hold the Court accountable. for
maintaining a system of proceduure adequate for our needs. In
Michigan, for example, the state bar association has long acted un-
offlcially as an intermittent rule committee, and its recommendations
have been gladly received and usually approved by the Supreme Court.

All the new courts which Congress has established. since the
Field code of 1848, as well as quasi-judicial boards and commissions,
have been given express power and authority to make and amend their
own rules of practice. This has been true of the Court of Claims,
United States Court for China, Court of Customs Appeals, Commerce
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Court, and lately the Supreme Court of the Distriet of Colurabia; as
well ag the Interstate Commerce Commission, Board of General Ap:
praisers, Board of Tax Appeals, Federal Trade Commission, and Fed-

~ eral Power Commission.

In this State, the Lepislature has conferred like power upon
hoards and commissions exercising administrative and quasi-judicial
powers, such as the Public Utlhtleﬁ Commission and Industnal Ac-
cident Board.

In the preparation of rules governing procedure boih in appellate
and inferior courts, theéy should be s0 drafted as to eliminate the
possibility of technical objections to prevent the expeditious handling
of cases and due administration of justice. Courts should be permit-
ted when cases are before them to go at once to the merits of the con-
troversies, and where no substantial injury would result, bair- sp]itting
techmca.lltles should he brusbed aside.

. It should be remembered that Article V, Section 13 of our Con-
stitution empowers the Leglslature to regulate by law the methods of
proceeding in the exercise of their powers of all the courts below the
Supremé Court, but I believe an amendment whereby these cpuris
may be authorized to have their own rules of practice and procedure
is not unworthy of the -serious - consideration of the benech and bar.
If- such an amendment were forthcoming, the rules to hs adopted in
conformity therewith would of course follow the constitutional. check
contained in Article 'V, section 26, that the praetice and procedure
in all the courts of the same class or grade shall be uniform through-
out the State.

. Whatever might be done along these lines should be with the view
and purpose of a better administration of justice, the sacred function
of which may be best envisioned through the words of Daniel Webster,
who said:

‘Justice is the greatest interest of man on ea.rth It is the
 ligament which holds civilized beings and eivilized nations -to-
gether.  Wherever its temple stands, and so long as it is ‘honored,
there is a foundation for social security, general happiness and
the improvement and progress of our race: And whoever labors
upon this edifice with usefulness and distinetion, whoever clears
’ ~ its foundations, strengthens its pillars . . . . or contributes
"to raise its august dome still higher to the sgkies, links himself
in name, in fame and character with tbai which is, and must be,

as dura.ble as the frame of human soclety'"

_The-C]:_uaurman thereupon announced that the meeting should
congider the proposed changeg in the corporation code. Thereupon
Mr. W. H. Witty of Pocatello advanced the theory of more. liberal
incorporation laws and particularly more liberal laws with respect to
State-inheritance taxes: Mr. Clency St. Clair of the Idaho Falls bar
urged liberality on paid up capital. stoek, provision for non par value
of stock with rather stricter laws touching incorporation and subse-
quent management of corporations. He urged the advisability of re-
writing the corporation code and eliminating some of the unneces-
sary provigions now found in our statutes. Mr. H. B. Thompson of
the Pocatello. bar urged a change in the corporation laws touching
the forfeiture of the charters of corporations controlling their own
real estate In such manner that the forfeit}lre would be prc}p‘erh,r
docketed or recorded in the office of the County Recorder of the
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county where said corporation owned real estate so that such -informa-
tion would always be available to prospective purcha.sers of such
" real estate.

Mr. T. D. Jones of the Pocatello bar urged a clarifying of tha -

present statute dealing with preferred capital stoek.

The report of the Judicial Committee of the Idaho State Bar was
next read and considered by the meeting. Mr. T. D. Jones moved
the adoption of the report, which motion was seconded by Mr. H. B.
Thompson. The motion was unanimously carried and the report de-
clared adopted by the Commission and referred to the State Bar at
its annual meeting.

The report of the Prosecuting Officers Committee was next con-

sidered. Various members who apoke upon thls report considered the

same to be of an entu'el:,r tac]'lmca.l nature and suggested a detailed

study of the report be made before the same wags proposed at the

annual meeting of the State Bar.

The report of the Legislative Comnnttee was next presented
Buggestion No. 1 of this report, dealing with a unified court was con-
sidered inopportune by reason of the apparent mecessity of amending
the Constitution for the accomplishment of this purposze. It was
. seriously urged by several members that this matter should be dealt

with zt a constitutional convention at which time any other features

of the Constitution might be amended.

. Suggestion No. 2, dealing with judgment liens, was, upon motion
duly made and seconded, unanimously adopted. However, the act
proposed for the accomplishment of this purpose was variously criti-

cized, particularly in that it was suggested that said act would not -

conform to already existing federal statutes and that it would not
make proper provision for the docketing of gald liens in the office of
the Clerk of the Court of the county wherein the Iand was located.
Sugeestion No. 3, dealing with the limitation of ecivil appeals,
was, upon motion dul:.r seconded and carried, rejected,
Suggestion No. 4, recommending the amending of the Idaho Stat-

utes dealing with bonds furnished by abstractors, was carried with

the further suggestion that such bonds be required b:‘,r all ahstractors
in all cases.

Suggestion No. 5, opposmg bills limiting jurisdiction of the Fed
eral courts was unanimously adopted.

Suggestion No. §, dealing with the enactment of a statute requiz-
ing every owner of an automobile to take out . liability insurance was
submitted to' a vote witb the resuit that nine voted in favor of such
statute and nine voted against such statute, the remaining members
not voting.

Suggestion No. 7, recommending that the statute be a.mended
permitting foreclosure of mortgages and an action to cure defects in
title in the sa.me ‘action, was carried unanimously.

Suggestwn No. 8, bemg one urging the next Leg'mlature to pro
vide for compilation of the statutes, was . unanimously carried. . .
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‘The mesting thereupon  adjourned until 6:16 p. m.
© . At 6:15 p. m. the meeting reconvened at a banquet with musie
and entertainment after which several individuals, including Judee
Stanrod,: Judge Budge, Jess B. Hawley, Judge F. J. Cowen, Otto E.
McCutcheon, P. 'C. O°Malley, and otliers responded to.the call of the
Tnastmaster w1th short a.nd entertaining addresses.
ADALYNE BURRUS,
Hecretary o]‘ Meetmg.

- The report.of the meeting of the Western :Division held at Twin
Falls, July - 14th 15th, 1928, was Dpresented.

Annnal Meeﬁng of the Western Division of the Idaho State
Bar, Twin Falls, Idaho.

Pirst session convened July 11, 1928, at 2 p. m., Hon. Jess B, Haw-
Iey, Commissioner of the Western Division, presiding.

E. M. Wolfe, President of the Twin Falls County Bar Association,
gave an address of welcome to all visitors. Mr. Wolfe spoke of the
careless newspaper editorials criticizing the members. of the Bar.

William E. Lee, Chief Justice, was unable. to -attend, and Justice
'T. Bailey Lee responded to the address of welcome.
The Chair appointed John Graham, James R. Bothwell and Frank

" Martin- to act as a Committee on Resolutions, -io report the recom-

mendations of the Western Division to the annual State Bar meeting.

An address on the History of the Bar of the State was given
by Jess B. Hawley. A discussion of Mr, Hawley’s address followed,
in which Mr, Frank Martin spoke of the poor representation at the
meeting, and stated that in his opinion the lawyer stands upon a

-different plane than do other business men. John Graham also spoke

on the subject, as:did Turner K. Hackman,

A musical selection was rendered by Wilton Peck.

Address, “Watcbman, what of the night?” was given by H. Z.
Johnson, of Boise. After the very scholarly address, Judge Morgan

. guggested that Mr, Johnson's speech be published and sent to all law-

yers in the atate. Frank Martin moved, and Mr. Graham seconded
the motion that. the address appear in the proceedings of the Idaho’

-Btate Bar. This was unanimously carried.

“Business of the Law,” an address by J. L. Eberle, followed.

The meeting was dismissed after the announcement that all mem-
bera would be taken to Jerome where the Bar of that vicinity had
arranged -a banquet. i

THURSDAY, JULY 12, 19286—10:30 A. M.

Conveéned: with :Jess B. Ha.wley, Division Commlssioner,: in the
chair.
Hon. Dana E. Brinck, District Judge, spoke on the report of the
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Judicial Committee in reference to modification of our procedurdl sys:
tem, and on the advisability of adopting the judicial rule making
poWer in Idaho, and discussed uniform District Court rules. During
Judge Brinck’s speech, questions were asked of him by Judge Morgan,
" Sam 8. Grifﬁn, and Jess B. Hawiey Upon these questmns discuesions
followed.

A piano sole was rendered by Charlotte Vogel of Twin Falis.

Address, “Idaho Abstracts and their Examination,” by D. L.
Rhodes of Nampa. *

"‘I‘he 2:00 P. M. session was opened by a vocal solo by Mrs. F. 8.
Bell, accompanied by Mrs. 0. P. Duvall. Attempts were made to have
the members of the Supreme Court remain for the banguet to be given
at the Park Hotel at 6:30 p. m. Judge Morgan, Senator Sweseley and
John Graham, by their eloguence, tried to get thege gentlemen to re-
main. The Judges all answered regretting that the pressing affairs
of the Court called them back this afternoon.

The report of the Commitee on Resolutions was read by John
Graham, the report being as follows:

“The (ommittee on Resolutions submit for your consideration
the following recommendations:

i. RESOLVED, That the members of the Bar of the State of
Idaho urge and work for an amendment of the statutes of this Statg
to provide for an adequate increase in the salaries of the Judges of
the Supreme and District Courts of the State.

- 2, RESOLVED, That the Judges of the Supreme Court and Dis
triet Courts meet on the day before each Bar Asssociation meeting to
consider matters -of interest to.the Bar and Judiciary of the State,
with the hope that such meetings w111 stimulate interest in the meei-
ings of the Bar Association.

3. We recommend that the statutes in regard to the Federal

judgments be amended as suggested by the report of the Legislative

Committee to the State Bar.

4. Tor the purpose of stimulating interest in the State Bar we
recommend that an Advisory Committee, consisting of one member
of the Bar from each county, be selected to advise and counsel with
the Commission upon questions of interest to the Bar.

5. RESOLVED, That the State Bar Commission appoint a Puh-

licity Committee and preseribe the duties of the Committee to the

end that the position of the Bar on public questions which affect the
Bar may be given proper publicity.
Dated this 12th day of July, 1928.
JOHN W. GRAHAM,
JAMES R. BOTHWELL,
Commitice.”

‘Each resolution was taken up separately and discusszed by the

following gentlemen: Sweeley, Bothwell, Morgan, Hackman, North
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and Graham. Upon being put te a vote, all flve of the resolutions were
passed. -

Sam S, Grifin next offered a resolutmn for -consideration, relating
to the rule making power of the District Courts. A lengthy discussion
followed, led by John Graham, with Grifiin, Justice Givens and Hawley
following. Judge Morgan called the attention of the meeting to the
constitutional phase of the resolution. After the discussion, Mr. Grif-
fin amended his resolution to read as folows:

“RESOLVED, That this Division favor a study of the rule making

power of the Idaho Courts, and advise that the Bar take sieps neces-

sary to hring the subject clearly to the attention of the membership of
the Idaho State Bar.” As amended this resolution was voted upon
and passed

Judge Brinck opened up the discussion of the second resolution
of the Committee on Resolutions in regard to an appropriation there
for and ag to whose duty it was to call such meeting. E. M. Wolfe
moved, and it was put to a voie and passed thai the following por-
tion of the Judicial Committee’s report be 1ncorpnrated into- the sec-
ond resolution:

“And the desirability of making it most effective, we recommend
that the Asgsociation undertake to present to the Leglslature the ides of
making an appropmation to defray the actua.l expenses in attending.
such conference of all members of the section who reside away from
the place of meeting, including the Bar Commission, or & Committee
of the State Bar that such meeting be held only at such time and
place as the Chief Justice shall designate.”

Sam S. Griffin read “Idaho Corporation Law Defects,” written by
James Harris. The author was unable to attend to deliver his own
address. :

Jess B. Hawley gave the reasons for such an address, and re-
quested that all members of the Bar send to the Committee the defects
they considered exist in our laws dealing with corporations.

- Announcements of the Idaho annual State Bar meeting to be held
at Coeur d’Alene, and the National Bar meeting at Seattle, were given
by Sam 8. Griffin.

Commigsioner Hawley stated at the close of the meeting that he

. was not at all discouraged over the poor attendance when he thought

of the conditions prevailing in the legal profession a few years ago.

He stated that he had determined to go forward until a unified Bar
in the State of Idaho was a reality and not a dream. ' '
A, H. NIELSON,

Acting Secretary.




—

24 PROCEEDINGS OF THE

‘Address of Henry Z. Johnson of Boise, Idaho, Before the

Idaho State Bar Association, Western Division,
Twin Falls, Idaho, July 11, 1928.

“WATCHMAN, WHAT QF THE NIGIIT?"

In olden times it was a custom to have watchmen guard the -

walled towns from sunset to sunrise to sound alarm in case of im-
pending danger. Often in the stillness of the night as the watchman
was making the round anxious voices would cry out to himr in nervous
apprehension: *“Watchman, what of the nighi?”

Blackstone tells us that this ancient custom of “watch and ward,”
as it was called, was written into statute law by our Teutonic ances-
tors. Their duties as -defined by Dogberry were to “comprehend all
yagrom meh.” ’

Let us invoke that ancient custom and ery out ag of old: “Watch-
mah, what of the night?"

The tendency of the government today is towards the deadly
blight of paternalism, or what is called “bureaucratic socialism.”

We no longer-have local autonomous government, but government
by. a migchievous, Piussianized bureaucracy, State and Federal. This
indefinite extension and expansion of paternmalism is indicated by ihe
needless, ridiculous multiplicity of regulatory buards. commissions,
bureaus and similar governmental agencies supervising, controlling,
directing and hampering in vexatious ways .all the activities of life.

Mr. Justice Sutheriand of the Supreme Qourt of the United States
speaking to the American Bar Association (Sept., 1927), says: “Never

. before have the business activities of the people been so beset and

bedeviled with vexatious statutes, prying commissions and goveru-
mental intermeddling. * % # In the old days, it was liberty of
person, of speech, and of religious worship which were threatened.
Today it is hbetty to order one's da.llY life for oné's self that is in
peril.”

Chief Justice Cullen of the New York - Court of Appeals says:
“The great misfortune of the day is the mania for regulating all
human conduct by statute.”

" The appetite for minding other people’s business grows by what
it feeds on and the result is a swarm of agents, inspectors, detectives
and nosey Meddling Matties going about the country harrassing, 4n-

/noyin_g_, worrying and bull-dozing the people.  Like the locusts of

Egypt, they literally darken the land. The taxes are pyramiding at
an alarming rate to support this horde of parasites.

Senator Borah recently wrote that bureaucracy is ‘“the most
wa.stel.’ul,' extravagant, demoralizing and deadiy form of government
which God has ever permitted to torture the human family.”

Prof. Wilbur G. Albert of Cambridge, Mass., in a late work, “The
New Barbarians,” says that “officials increase fasler than population;
and cost increages proportionately, faster than officials”; tbat taxes

[T
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inerease in geometrical proportion to the number who pay. them; and
-that the government. will.be undermined. by -the. very taxes-which
.Bupport it; that an average man works a day and a half a week-{o
pay his. taxes.

Last year (1927) Congress approprla.ted upen - the. backs of the
tax-payers four billion dollars; the. Siates another billion; citles and
-other municipal -subdivisions of government five -billion, ;ma.king ten
bllhon dollars in taxes. . The earnings of the people amounted to-only
ninety billion. 3o onetenth of all the. money earned by the people of
the United States -went for taxes. . :

.Prof, Frederic Jesup Stimsen, sometlme Professor of Compara
tlve Legslatlon Harvard University, in “The American -Constitution
As It Protects Private nghts," declares it- to- be: his -deliberate” judg-
ment that “the time looks hear when. every laberer every  American
citizen ‘struggling to..rear a. family, will- carry .at least-ane. goveérn-
ment mspector -0r..commissioner . or revenue -or-inguiry. oﬂicer on his
back.” . When Prof. Stimsoen.wrote thus in-1923, the.*'salaries: of the
Federal, Sta.te -and. local - government employees took - $34.00 from
every. man, . Woman. and .¢hild. in. the United - States- and $91 00 from
every person over ten years. of age.’

- The President .of the. National Assocmtion ot Ma.nufncturers a.t
{their a.nnua.l convention in. Chatta,nooga. Tenmn, ;Oetober, - 1927, says
there .are “a.pproxlma.tely ten- mlllmn office holders..upon the- public '
pay- rolls" out of an estimated population- of~one- hundred twenty mil-
lion, and that .on the.whole practically. all goverument in this. country
is operated ~by.and chiefly in the interest of. thig pohtiea.l group, which
creates none. or little of. the -nation’s- wealth- or:;contributes .to Jts
income. = s . . A

- Benator Borah in-a- recent speech agamst the repeal of the Ferl
eral estate lax, .said. that “at the present - time one- person in -every
twelve -over. sixteen .years of age is upon a- public -pay roll elther of
the National, State,.or the local- government " : EEI

.The. “commeon good™. is the- justifleation for the 1nterference of gOV-
ernmen_t in the imdustrial, commerciai, political, -social, moral and
other affairs of the. citizen. .Like ‘the r“.genera.l« weilfare” -clause of
thﬂ Constituuon it-is. over-worked. . LT ; :
-The . passion. for. orga.mzing and sta.ndarchzmg and : regulatmg

. people to. promote what is called mass morality.and efficiency: in get-

ting .results, .and the innovation in the.language of vulgarisms of
sﬁeeqh to. express this spirit has. become-a-national obsession... It has
developed .into am hysteria. Queting further from :Mr. -Justice Suth-
erland: “The. 11berty -of the individusl to- comtrol-his -conduct is the
most precious possession of a.democracy and interference with it

gravely threatens the stability ..and  further development of:sturdy
individualism, *. * * It .is not enough that we continue free from
'the despotism of a supreme autecrat. - We must keep ourselves free

from the despotism of a petty .one.” :
John Stuart Mill wrote: “Human nature is not a machine to. be
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built after a model and set to do a work exactily prescribed for it.”

The famous menh of the Constitutional Convention of 1787 did
not try to correct the 1nequa.11tles in human  nature because the:,r
knew nature made no such effort; they were practical men; they were

not affiicted with the hysteria prevailing today of trying to make

men pood; they were making them . free.

The individual’s right to enjoy and defend life and liberty, -to
acquire, possess and protect property, to pnrsue happiness, and secure
sufoty is not derived from government; it antedates all government.
Government was instituted among men to protect those rights.

‘It was never intended that the meat and drink and morals of
the people’s daily life should be regulated from -a central authomty
at Washington.

Centralization of government is becnmmg topheavy and can not
go on expanding indefinitely. :

Secretary Hoover has declared that overcentrahzatlon was one
of-the rocks which would wreck our system of government, for, said
he, “it is ill designed for such a burden. * '* * We had better
suffer from some slackness in State and local government, and even
some abuse, than to undermine the foundation of self government.”
There are more than two hundred governmental hureaus in Wash-
ington, which mainlain a vast. army responsible to nobody. Mr.
Hoover says, they are like “floating islands in a dismal swamp.”

This government has been deelared by Chief -Justice Chase to be
"an indestructible union composed of indestructible states.” Its nov-
elty was .in the dual form of government which was created, and in
its adjustment ahd apportionment of the powers of government, which
is unequaled in ancient or modern history. But its dueal system.is
fast losing its duality, as it is its inmdestructibility.

It is true the framers had neither infallibility nor impeceability,
nor was the great Charter whick they framed the c¢reature of Omni-
science. That virtue is granted only to its critics. While these husy-
bodies are pointing .out the imperfections of their ancestors, let them
see to it that they are not creating abuses to plague their posterity.
Neither is the Constitution the most remarkable document “ever
struck off, at a given time by the brain and purpoke of man,” as Mr.

(Hladstone so thoughtlessly and inaccurately said, but it was the result

of a slow, laborious, historical growth—an evolution from precedent--—
“freedom slowly broadening down from precedent to precedent.” - It
was distilled from the inherited traditions of the Mother Country and
the experience of the members of the convention in self gévernment
‘under the Colonial Charters and State Constitutions. They had for
vears been adapling old laws to changed conditions in: the New World.

It is the oldest of written Constitutions and has served as a’ model .

for many nations in. the Old and New World.

They laid down ecertzin fundamental prineiples of repubhcan
government which were susceptible of adaptation to an undeflned and
expanding future. Judge Cooley’s opinion is that “the wisdom of the

4
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founders was shown in this, that in perfecting the government they

disturbed as little as possible the existing institutions which were’

the growth of ages, and which were as much a part of race inherit:
ance as were their own physical and mental peculiarities and tend-

encles.- * * * They adhered closely to experience and trusted little

to.-their - own speculations and inspirations.”

Mr. Justice Brown .of the Supreme Court of the United States
said they were not toying with speculations or theories, but practi-
cal men, ‘dealing with the facts of political life as they understood

them."”

Those of the Pathers who believed in a strong centralized gov-.

erpment never dreamed of such encroachments on local self govern-
ment ag are made today. :

- Alexander -Hamilton devoted an. entu‘e number of the Federaiist
tQ cumbatting the idea that the States were in danger of being in-
vaded by the general government. He said <t will a.];ways be far

more easy for the State government to encroach upon thé national
a.uthoritieé,_ than for the national governinent to encroach upon the:

State ‘authorities.” - He concluded that it was to be hoped ‘the people
“will always take care to preserve the constitutional- equihbrium be-
tween the. general and-the State government.”

.. Even Hamlilton, the profoundest political thinker of his-day, did

not have prevision encugh to “lock into the seeds. of time, and say
which griin would grow.and which  would not,” for the “constitu-
tional equilibrium” of which he wrote, the people are not preserving
The}r are destroying it. .

. Guizot asked James Russell Lowell how long he thuught our re
pubhc would endure; and Lowell, with profoundest truth ‘and histo-

rical exactitude replied: “Sc long as the ideas of the men Who founded’

it, contmue dominant,” and Guizot agreed.

The grea.t historian, John Fiske, wrote; “If the- day should ever.

arrive when the people allow their local affairs to be adininistered
from Washington, and when self-government éh'a]l have been so far
lgst ag the departments of France, or the counties of ‘Engl:and —on
that. day the progressive pohtlcal career of the Amencan people wi]l
ha.ve come to an end.”

. Bureancratic government has brought .about “specialization” and

“orga.mza.tion", “masgs production” and “mass distribution”; *mass .

thinking” and ‘“mass morality” of everything affecting - the people,
material, moral and spiritual -and the “standardization” - of° human

I1fe, the, inevitable result of -which-is a dead level of medjocrity, in-:

competency and indolence.
. ‘This is fatal to indiv:duahsm Whlch is the rock upon which thig
government . wasg.. founded The United States would never ‘have be-

come the admiration of the world for its marvelous achievements had-

ita development been dependent on the government. It has been

built- up on individual initiative, enterprise and emergy. -Show me
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any inventive genius born of bureaucracy’s brood of oﬂiclals a.ud .

oﬂice hélders?

¢ Mr. -James M. Beck in' his recent work on the Constitution, sa.ys“

the - Framers 'believed in individualism: - They felt: “the individual

could best wofFle out -his- own salvation, and that his constant prayer
to government.was that of Diogehes ‘to -Alexander; ‘Keep out of my"
sunlight.’ The worth and dignity of the human’ soul;  the’ free”comm-

petition of man and ‘man,-the nobility of ‘labor, ‘the right to work free
from thé-tyranhyof state or-class; this was thelr gospel Socialism
was to them abhorrent.” oo

“The wheole history of the world’s po]—itical development,” 88ys
Prof. G: ‘W. Burgess, Professor ‘Emeéritus Constitutional Law, Colum:
bia University, “shows beyond cavil that a republic which’ makes its
government the arbiter of business, is the most universally ‘coi'fupt,
and which undertakes to-do- its cultural’ work through government
foree, is’the most demotfalizing, If the state Will undertake those
tasks which ‘naturally or historically belowg with' the sphere of imdi-
vidual liberty, then it must have & government litied so far above &lI
class and party interests- that it dan mot be comntrolled or influenced

- by ‘them:- It s retrogression of the most positive kind known to hig-’
tory. ‘It is time to call a halt in increasing the sphere of governmeént
and decreasing that of liberiy, and® inquire whether what 1s happén-

ing is not the-passing of the republic; and the return to"Caesai'i'.ésm ”
Prof. Burgess is hot ‘alone’ in deploring the mcreasmg tendemcy

to restrict Individualism. ' President' Nicholas Murray Builer "speaks’

gimilarly: *“In the generaztion since the Civil War a new Amerman
Revolution has been taking place. It manifests itself in a careless,
cynical contempt fnr liberty; in an impatient willingness tg permlt

government to absorb a steadily ‘increasing contrel over private life’
and- occupation, and to build up at the national capital, with smaller’

replicas at the several state capitals, a huge cumbmus 1ncompetent
bureaucracy.” i
Professor Burgess and President Butler each speaks like 'thé

scholar and the historian. With the comncentration of enormous power

inJWashington over the-lives of the peéople, the country suifers from

- petty despotism and irresponsible, lawless law enforcement. The

surrender of local gelfl government to Washington is degradlng our
political system.

Practically -every legislatlve measure enacted by Congress Tas
hidden within it- néw bureaucratic authority and, of courss, new
taxes. - The statutes creating these bureaus- are similar. '.'Th'ejf “pro-

" vide that the law shall be administered under rules and regulations;

with penaities, adopted by the buréan or commission, which means -

that it Is to-be 1nterp1'eted and executed by o‘.ﬂ’lcla.ls reﬂpomﬂble to
noebody.

For example;, Congress has delegated to the Internal Revenis
Department a victous blanket grant of power to nrake rules and régu-
lations that have the binding force of law:. In pursuance thereof that-
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department has promulgated over.twenty thousand rules and regula-
tions affecting the collection a.n_d refunding. of taxes amounting Ln
billicns of dollars; only three thousand rules. have heen published;

‘the’ remaining seventéen thousand are mot-to. be published.

-“These hoards are law-maker, judge and jury; and although there
he #n appeal to the courts, it is impossible for the ordingty ‘man
who has & grievance to get beyomd'the bureau or commission if.7it
decide against him, * * ¥ Tt was againsi- the principle our ances?
tora>fought with- Norman kings. ~'* * * The staté makes: inquisi-:
tionrifito all &’ man’s-affatrs, busies itself- with his husiness, steps-into
his- home, and ‘the only thing it fails: to do, is the thing for whick
it’ was: primarily created—to ma.intain order and prevefit:and punish
cnme"' )

- Whether this. abnegation - and delega.tmn of authority by Congresa
be legislative or - administrative is immafefial ~The unrestrained
and uncontrolled power and authority thereby vested in these inferior
h0d1es with '‘no a.t::cmmtahilit},r and " no responsibﬂity, and with o
order]y procedure, is' inquisition; it invites corruption "It is oppres:
sfon:. . Only this month, (February, 1928), has & hearing been’ given in
the on.ion ETOWers on a pet1t10n filled over two years a.go with the
Tanff Cominigsion for ‘a revision of the rate$ on omions,

This is a denial of justice, . It was disclosed in the Senate this
winter: that this Commission, with two hundred employees and un-
Hmited means, had taken six years to pass upon twenty ﬂve cases
Congress itaeif, could not have been less efficient. Co
-1 thinmk it appropnate here to call your attention to the Congres-
onal delega.tmn of power on the President authorizing him to fix
orrsuspendl’ tariff-duties Upon- certain imports. - It is intéresting, that
to-date the Presidert has Feduced the duties-on only three ar'ticlges,
paint brush handles, bob-white quail, and phenol. ~Senator Borah .is
right’ when he says“that this is a vicious step, unconstitutional in
principle and undesirable in practice. If the President’ may change
tariff’ scheduies, by parity of reasoning, he may thange the rates of
taxation. The. authority thus invested -in him is as indefensible-as
the authority usurped by Congress to engage in private business in
time 'of ‘peace’in competition with its ‘own citizens whom it taxes to
carry on the- business.: This is 'repréhenslble ‘and unjust, It is not
one of the enumerated powers in the Constitution.

‘The legislative power is inoculated with ‘the bacillus of irrepress

. ible- activity—the passion for making laws——it thinks that statutes

and ordinances,slike the crops, enrich ‘the country in proportion . to
their volume and variety. It iioesn’t know that the over-production

“of crops is ruining the farmer.-

1t 18 estimated that there are over 600, 000 sta.tutes which “serve
but for instruments of some new tyranny, that every day enalave us
deeper.” Senator Reed of Missouri says g0 many--things have been
forbldden “that it is probable not.a single human being in the United
States over ten years old -but has violated some statite.” There are
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“laws for all faults " but “the faults so countenagnced,” that the lawa
stand in “menumerital mockery.”

Praf. Wm. Bennétt' Munro inm his lecture on the “Imvisible Gow-
ernment” before Cornell University, 1926, says, “Our federal and state
laws afe increasing at the rate of about ten thousand a year. * % =
It takes no fewer than ene hundred twenty-flve printed volumes to
hiold one biennial output of statutes, not to speak of almost as roany
more to contain. the decisioms of thre courts interpreting themy,” How
truly the great Roman historian, Tacitus, wrote: “the worse the state;
the more sbundant the laws.” You all know the story of Jos. H.
Choate told of his partner, Chas F. Soutbmayd, who employed counsel
to watch for statutes which might land him in jail. *“Man-traps,” he
called them. ’ .

The legislative power mistakes sound for sense. feeling for’ fact,
goad intention for geod judgment. It confuses moral obligation with
legal obligation. Its softwess of heart makes for its sofineas of heémd.
It doesn’t lmow that it canneot legislate pecpie good. It is am easy
prey to the gushing social worker and emotionally weak-minded, im
furtherance of their pious and sentimental interests, who intrigues
its sympathy at the price of its judgment. ’

It mistakes militant, noisy minorities- for public opinion when
public opinion has never expressed itself.

Mr. Roosevelt shortly before his death said: “The greatest danger
‘we face. is assaults on our government by organized minorities found-
ed on self interests. * * * The break down of our republican form
of govetnment is Lhreatened by the increase in the power and number
of organized mindrities.”

Mr. Richard Washburn Child, former Amhassador to Italy, asseris-

that there are two kinds of mincorities, *“The first maintain -their lob-
bies to get something; the second to fores through government ageney
some- form of moral or sentimental tyranny over our free will, and to
wipe out our right of self-ditection and self‘development. The first
want the tax-payer's dollars; the second want his conscience and his
soul, Both are ralding the govermment for special privilege more tha.n
big business ever did.”

The reform movements fall within Mr. Child’s second classifica-
tion. They are the most fiourishing industry in the countiry and are
- financed by “drives,” captained by high-powered, high-salared *“drive
bandits,” who coerce the silent working, silent thinking man into
paying what the drive has blackmailed him. It is this mian whom
Prof. William Graham Sumner of Yale University immortalized in his
famoue lecture, “Fhe Forgotten Man.”

" Mr. Glenn Frank, sometime editor of the Century Magazine, now
President of fthe University of Wiscounsin, in one of his Delawars
Vnivergity 'lectures says this country has beceme the “endemic home
of the up-lift movement mania” of the world.

) We have become an: experiment station for trying ont alf the
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ta.ds and fancies of thimble-brained theorists and enthuaiasts We are
preseribed and proscribed to death.

Bishop Fiske; BEpiscopal Bishop of .Cen‘tra.l New York, gives his
opinion that the paid uplifters and commercialized reform organiza-
tiong: are a menace and a nuisance. They have organized, said he,
‘blocs, forced through reforms laws which cannot be euforced, and
‘have hung like hornets about legislators: until the better type has
retired to private life and the baser .sort has been pushed into making
laws inwhich they hawve no faith and which they do not obey.

The movements seeking. to be legalized are as silly as the: “week™
movements in vogue to stimulate activity iom seme declining industry
—ay National Suspender Week, Brighten Up Week, Be Healthy Week,
Look Well Week. The statistics for last- year (1927) show there
‘Ware one’ hundred and thirty-five “weeka” coll‘lding with ﬂfty two cal-
<endar weeks for place and peif. :

When the “drive” has exhausgted “the forgotien man,” it is then
‘transferred to Congress or the' State Lepislature, and the legislative
‘body thus assailed, with its' “Lalent. for crying with the pack,” supinely
and spinelessly succumbs to-the clamor and influgnce of the minordty.
and anpother commission is created, though the preponderance of mem-
bership in the body voting for the measure may think it foolish or
‘mischlevous or wasteful or irrational or impractical.

“These are dangerous days,” says Prof. Stimson. The representa-
‘tive system is faﬁt'disappeaﬁng. “Timorous congressmen vote, not
according to their convietions,  or their intelligence, but under the
‘whip of:a lobby. * * * *  Any minority, if determined, with a

' £ood- publicity outfit, and a sentimental cry can gét What it likes

however prejudicial to the public interest.”

“The right to. live our own lives and earn -our living is under
Teal menace: toddy.”’

“The government is no longér the protector of individual rights;
it is becoming the dictator of them,” said Governor Ritchie of Mary-
land: before the Indiana Bar Association.

The late James C. Carter of New York, than whom there was no

" 'more accomplished lawyer, in a course of lectures before Harvard

Law School, said: “Nothing is more attractive to the vanity of maun, -
than to forbid by Iaw conduct which he thinks is wrong, and to eun-
Join geod conduet by the same means; as if men ecould not know how
to live until a book were placed in their hands, in which the things
‘to- be done and not to be done were clearly set down. * * * The
attempt to converl into crime acts regarded as innoeent is tyranny.
“When: force compels men. te act in: accordance with. the opinions of
others rather than their own, the worst mischief ensues, * * * *
"The sole function: of legisiation,” said he; should be “to-secure to each:
individual the utmost liberty consistent with a like liberty to¢ others

‘* & % * Tet gach man work out his own happiress:or misery anid
. stand or fall by the consequences of his -own conduect.”

No one has- stated the guestiom more ceneizsely, more comprehen-
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sively and more correctly tban Presidemt Coolidge, speaking before
the American Bar Association at San Francisco in August, 1922, when
' he was Vice-President.  He said, speaking '6f the limitations of law:
“The atternpt to regulate, control and prescribe all manner of con-
duct and soeial relations is very old. It was always the practice of
primitive peoples. - Such govermments assumed jurisdietion over the
action, property, life, and even religious convictions of their citizens:
down to the minutest detail. A large part of the history of free’in-
stitutions is the history of ‘the people struggling to emancipate them-
selves from all of this bondage. Real reform does not begin with a
Jaw; it ends with a law.,”’

" The Constitutfon is not a “scrap of paper,” but a Gibraltar of na-
‘tional defenmse, which experience has proven to be adequate to 'insure
the domestic tranquility, promote the genéral - welfare, and provide
for the common defense alike in pea.ce and ‘war.

"It 18 béfore the people “by day a pillar of cloud to 1ead the way;
and by migbt a pillar of fire to give light.”

Great Britain has her Gibraltar and for two hundred years senti-
nels have paced her battlements and great guns have frowned upon.
every approach from the sSea, buf air routes ha.ve reduced her to an.
impotent rock, lashed.by the tides.

Germany had her Helgoland another rock, fortiﬁed for - natmnar
defense. Bqually watchful and formlda.ble were the defendérs of
Helgoland, but that island rock is now. dismantled- and in ruins. '

“We have no material fortress similar to these, supported by
armed  might. But we have one vastly more formidable,” watered by
the b]ood of heroes and consecrated by tra.dltwn—the Constltutmn.
of the United States.

“Watchman, what of the mght‘?" Have we beer as watchfiil of
pur citadel of libert]r—the Constitution.—as the defenders of: those
rock-ribbed fortresses, who never rela.xed the1r vigilance and Were
never llled into a false securlty?

The Anglo Saxon people, in a thousand yeard éxperience, found
their liberties were never so in denger as when they knew it the least,
never 8o lost-as under popular kings. ’ i

Hamilton observed that “it is a truth, which thé experience of
- ages has attested, that the people are always most in danger when

the means of injuring their rights are in the posgession of those of™

whom they entertain the least suspiclon.”

The President of the American Bar Association recently appealed‘
for a rebirth of the Comstitution. Ie says we bave wandered far
afleld and have allowed demagogues and dreamers to lead us to the-
shrine of false and mischievous gods who are destroying the very
institutions whose preservation is essential to the republic; that we-
live in an age of political quacks and quackery and that organized.
" clamor rules the day.

GENTLEMEN OF THE BAR:
You are in-a peculiar semse the trustee for coming generations,.
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holding in trust the heritage of a republican form of government
which came to you through the flery ordeal of blood and tears and
treasure. Upon you rests the sacred duty of mobilizing the people
to the defense of this precious heritage from the hordes of paid, sub-
sidized, high voltage propagandists who are undermining it &nd un-
dertaking to substitute therefor burea.ucratic, socialistic, Prussian-
ized government.

Gentlemen, I have given you the v1ews of statesmen, Junsts and
publicists: it is notmeahle and notable that they speak with smgula.r
unanmity on the condition that confronts us. The time is ripe tor
provocative speaking, if we wish to preserve “the ancient landmark .
wh'ich our Fathers have set” It is better, said Edmund Burke, “to

. have our slumbers broken by the fire‘bell than to perish amidst the

flames.”

" Let us take upon ourselves the solemn vow to “preserve, protect‘
and defend” the Constitution agamst those “architects of ruin” who
would despoil it and destroy it, be they open foes of the country from

.without or disloyal foes from within, In closing language of the

Apostle Paul in exhorting the Philippians, I call upon you to “think
on these things.”

' Strange, indeed, that this question is not made an issue in this
State' or in the nation! All partles are responsuhle for it; no party
denounces it and mo party defends 1t It is like unto Mark Twain's
comment on the Connecticut weather: “BEverybody complamea about
it, but nobody did anything about it

Contrast the attitude of the people of the United States towards
ihe Constitution one hundred and thirty-mine years after its adop-
tion, with that of the people of England towards Magna Charta one
Thundred and thirty-nine years after its adoption. I read from the
Statutes of the Realm of Englgnd: “On the third day of May in the
great hall of the King al Westininster, in the presence of the King
and his brother and the Marshal of England, and the other estatas
of the Realm, We, Boniface, Archbishop of Canterbury, and the
Bishops of London, and Ely, and Rochester, and Worcester, and Lin-
<0Iln, and Norwich, and Carlyle, and 3t. David's, all appareled in
pontificals, with tapers burning, against the breakers of the liberties
aor customs of the Realm of England, and namely those which are
<ontained in the Charter of the Common Liberties of England, ex-
communicate, aceurse, and from the henefits of our Holy Mother the
‘Church, sequester all thoSe who, by any craft or wiliness, do violate,
break, diminish or change the statutes and free customs of the Realn
of Bngland, to the perpetual! memory of which excommunication we,
the aforesaid prelates, have put our seals.”

So they felt toward Magna Charta in 1353; so ought we to feel
towards the Constitution in 1928.°

The Judieial Commitiee reported as follows:
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Report of Judicial Committee.

To -the Honorable Board of
Commisgsioners of the

Idaho State Bar A.Ssucla.twn.
Gentlemen:

Your committee appointed fo consider the organization of a Jjudi-

cial section of the bar, and for the purpose of suggesting uniform
district court rTules and reporting on the legality and advisability of

adopting the judicial rule making power in Idaho, begs to report a3

follows:

Inquiry establishes the fact that the judges throughout the State
are in entire sympaihy with the idea of forming a judicial section
of the State bar. Section 25, Articles V of the Constitution provide’s
that district judges shall annually report to the jugtices of the Su-
preme Court such defects or omissions in the laws as their knowledge
and experience may suggest and that the justices of the Supreme
Court shall- annually report to the Governor such defects and omis-

sions in the Comstitution and laws as they may find to exist, the last

‘mentioned report to be transmitted by the Governor to the Legisla-
ture with his message. These provisions of the Gon.shtution could
be given tremendous vitality if the distriet judges could meet in an
annual conference with' the justices of the Supreme Court for the
purpoge of discussing and organiziig a thoroughly considered pro-
gram of mvest1ga.tmg, drafting and subrnltting recommendations for
the betterment of our .eprocedura.l gystem. There iz a constantly
growing need as well a5 well founded public demand for procedural
reforms in certain directions; and these should be inaugurated and
given form by lawyers rather than by laymen. A judicial sectwn.‘
of the bar, with your board, or a bar association committee as ex-
officlo memmbers would, In our opinion, be highly effective, if a full
attendance of all such members. could be obtained, and if arrange-
ments coild be made whereby- attendance and participation in the
work would be something more than merely voluntary.

It ia quite clear to anyone who gives the matter a.ny thought
that we cannot .reasona.bly expect a full attendance of all the members

of such a gection at the annnal summer meeting of the bar association
On the other hand, it is highly desirable that every member attend -

puch a conference and take his place in sub-committees of systematic
work during the year.

In view of the constitutional provision above referred to, and the
degirability of making it most. effective, we recommend that the ass0-
ciation undertake to present to the Legislature the idea of making
an appropriation to defray the actual expenses in attending guch
conference, of all members of the section who reside away from the
place of meeting, inclnding the bar commission, or a committee of

the State bar; that such meeting be held annually, at such time and .

place as the Chief Justice shall designate. If tbis arrangement were
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made, we think a corresponding obligation would be imi)osed upon
all meinbers of the section, which would be recognized as reguiring
someéthing more than mere voluntary co-operation, and that a genu-
ine affirmative program of endeavor could be entered upon. '

As to uniform distriect court rules, we think the suggestions as
to concrete matiers can best come from the bar. We know of no lack
of uniformipy in rules which works any hardship on ‘the bar, and
such instances, if they exist, are of course known to the lawyers who
practice In different distriets. A judiclal section such as has been
suggested, would, of course, be in the best possmle position to take
care of this-sort of thing, and uniform rules can, of course, be best
formulated at a conference of the judges with repreaentatives of the
bar. present.

As to restoring to the courts the rule making power, your com-
mittee has read a considerable number of articles and addresses bear-
1ing upon this subject. None of'them have pointed out concretely any
particular reason applieable to this State why such rule making
power to a greater extent than it now exists, is urgently needed. Our -
Supreme Court, of course, has broad powers in this respect, and the
district courts -can, within certain limits, make such rules as are not
in confliet’ with existing statutes. It is the opinion of your commit-
tee that there are many other things much more deserving at this
time of the attention and efforis of the association and its sections
and committees. We believe that there wiIll be little difficulty ex-
perienced in securing the enactment of such, amendments to our pro-
cedural system as may be recommended by your association, if the
beneh ‘and bar unite in thoroughly considering and recommending
such measures, and so far as the bench is concerned, we believe the
suggestions hereinabove made will, if carried into effect, enable them
10 do their full shave in this regard.

" Respectfully submitied,
: Dawna E. BRINCK,
RAYMOND L. GIVENS,
CHAaRLES P. MCCARTHY,
Commitiee.

Upon motion duly made, secinded and carried the report was
ordered referred back to the committee with instructions to make a
detailed study of the judleial conference idea therein outllned, and of
the operation, workability, and melhods of court procedural rules in
lieu of legislative procedural statutes, and to report such study in
‘11me for general consideration by {he courts and bar prior to the 1829
Division and annual meetings of the bar.

. The report c_)f thé Prosecuting Officors Committee follows:
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Report of Prosecnung Officers’ Committee,

Board of Comimissioners
of the Idaho State Bar,

Gentlemen:

Your committee appointed for consideration of the advisability
of the orga.niza.tmn of a Prosecuting Attorneys’ section of the Idahe
State Bar, and for consideration of matters pertaining to cnmmal
legislation, begs leave to report as follows:

As to the advisability of organization of a Prosecuting Attorneys”
section of the Idaho State Bar, it is recommended by the committee
that such an organization should be effected. Tt is the opinion of
the committee that, after the present vear, the Prosecuting Attomeys
of the State should meet at the regular time and place of the Idaho
State Bar. This will no doubt regult in greater attendance and in-
terest in both the meeting of the Prosecuting Attorneys and of the
State bar.

In the matter of giving consideration to criminal leglslatlon it
is recommended that the following: matters be presented for the con-
slderatmn of the Idaho State Bar and further recommend that ihe
Ida.ho State Bar go on record as favoring the following changes in our
eode of eriminal procedure

1. That Section 2624, I C. 9., be so a.mended as to permit’ the
“joinder of all ofienses under the "state prohlbltwn law in one m—
forma.tlon

Under Section, 2624, the State is now Ilimited in a prosecution
under the State prohlbltlon laws to cha.rgmg only one offense, except
in cases. relating to the ‘sale of 1ntoxlca.t1ng hquurs By ma.kmg the
amendment suggested, it would make State practlce conform to the
Federal practice.

2. That Section 8829, I. C. S he amended to read the same as
" Section 954, Kerr's Penal Qode, California, which reads as follows:

“The indictment or information may charge two or more
--different -offenses connected together In their commission, or differ-
ent statements of the same offense, or two or more different of-
fenses of the same class of crimes or offenses, under separate
counts, and if two or more indictments or mforma.tmns are filed
in such cases the court may order them to be consolidated. The
prosecution is not required to elect between the different offenses
or counts set forth in the indictment or information, but the de-
“fendant may be convicted of any number of the offenses charged,
ant each offense upon which the defendant is convicted must be
stated in the verdiet; provided, that the court, in the interest of
justice and for good cause shown, may, in its discretion, order. that
the differeni offenses or counts set forth in the indiptment or in-
formation be tried separately, or divided into two or more groups
and esch of sald groups itried separately.”

By adopting the foregoing aec_tidn this State would conform to the
practice that now. generally prevails in other States; under this pro-
vision all crimes of a similar nature can be embraced in one informa-
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tion- and thus in a large measure do away with the necessity of sep-
arate charges and separate trials.

-3. That Section 1008, Kerr’s Penal Code, California, providing
for amendment of information, be adopted. This section reads as
follows:

“An indiectment or information may be amended by the dis-
triet attorney without leave of court, at any time before the de-
fendant pleads. Such amendment may be made at any time there
after, in the discretion of the court where it can be done without

- prejudice fo the substantial rights of the defendant. An indict-
ment can not be amended so as to charge an offense not .shown
by the evidence taken at the preliminary-examination.

“If a demurrer is sustained 2nd an amendment is not al-
lowed, or if allowed, is not made, within such reasonable time as
the court may fix, the court shall give a judgment of dismissal,

" which shall be a bar to another prosecution for the same offense.
The defendant shall thereupon be discharged, unlesy the court
directs the case to be submitted to the same or another grand jury,
or directs a new information to be flled; provided, tbat after such
‘order or re-submission, the defendant may be examined before :a
magistrate, and discbarged or comimitted by him, as in other cases.”

Under our present practice, after an information has been filed
in eourt theré is now no statutory method of making any amendment
©or change. By adopting the foregoing section the prosecutiing attor-
mey would have the right to make minor changes and amendments
in his informa.twn without being put to the necesmty of ﬁlmg A new
information.

4: ‘That Section 8733, 1. C. S., be _a.mended to.read as fo]lows:

“If the offense charged i3 a ‘felony, the arrest may be made
on any .day, and at any time of the day or night. If it is a mis-

‘demeanor, the arrest cannot be made at night, unless upon the

" direction of the maglstrate, indorsed upon the warrant, except.

when the offense is comnmitted in the presence of the arresting

officer.”

Our present statute does not permit an arrest by an officer at
mnight unless upon the direction of a magistrate endorsed upon the
warrant. As the law now stands an officer would be powerless to
make an arrest at night even though a m1sdemea.nor was being com-
mitted in his presence.

5. It is further recommended, inasmuch-as it must be conceded
that effective and effcient enforcement of criminal law will best be
-done by officers who are adeguately commpensated, that speclal atteu-
‘tion be given to legislation having to do with providing increased
-compensation and- inereased facilities for law enforcement officers, To
this end, it is recommended that special attention be glven by the
Idaho State Bar to the proposed amendment of Section 18, Article §,.
of the Constitution of the State of Idaho, which will come before the
voters at the next general election -in November. This amendment,
if passed, will remove the constitutional limitation as to salaries of
Prosecuting Attorneys, . Respectfully submitted,

Carr. A, BURKE, Chairman.
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Abe Goff, Moscow, discussed the report ‘and upon his suggestion,
it was moved, seconded and carried that no formal recommendations
be made by the bar except as to Suggestion No. 5, and that said re-
port be referred for action to the anmual meeting of Prosecuting
Attorneys to be held at Boise in August.

Upon motion duly made, seconded and carried, the proposed
"amendment of Section 18, Article ¥V of the Constitution of Idaho pro-

viding that the comperisa.tion of Prosecuting Attorneys may be fixed .

by law was endorsed, the Legislative Committee of the bar is instruct-
ed to work for increased compensation of Prosecuting Attorneys.
{Suggestion 6 of report).

The report of the Leg1slat,ive Commitiee was presented ag follows:

‘Report of Legislative Commitiee.

Honorable Board of Commissioners
of the Idaho State Bar.
Gentlemen:

‘Since writing you my letter of June 2, 1928, in which I set forth
_the different suggestions in regard to legislation which had heen made
by individual members of the Legislative Committee, I-mailed to all
membérs of the committee a questionnaire embodying all the indi-
vidual suggestions. Twelve of the twenty-four members of the com-
mittee answered the. questionnaire with the following result as to
each of the individual suggestions:

Suggestion 1. That our judicial system be modifled as follows:,

First, a umﬁed court for the whole State with a sufficient number cf '

judges to man both the Supreme and Distriet Courts, with a Chief
Justice sslected for executive as well as judicial ability, who should
assign the judges to the different courts sz indicated hy the necessi-

‘ties and by their fitness for the particular work; Second, appoini--

ment, instead of eleéction, of all judges for a long tenure, perhaps
twenty years; Third, a considerable increase in the salary paid ail
the judges of the unified court, the salary to be uniform, say $8,000.00.
The first and second subheads of this suggestion would require
constitutional amendments. )
On the three subheads of this sugpestion the twelve members of
the committee who replied to the questionnaire answered as follows:
Subhead No. 1.—Yes, 6; No, 5; No vote, 1.
Subhead No. 2—Yes, 6; No, 6.
Subhead No. 3.—Yeés, 8; No, 4.
The answers to the firgt suggestion (Suggeation 1) seem to-in-
dicate that a large number of the committee are of the opinion that
. some change should be made in the manner of selecting judges in
this State and that an increase should be made in their compensa-
tion. This is true in the case of members whe do not favor the uni-
fled court, as well as in the case of those who do. The chairman of
the Legislative Committee recommends that. a speeial commitiee be
appointed to study and report on this question.
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Suggestion 2. That our statutes in regard to judgment liens
should be amended so as to bring shout conformity in the provisions
relating to liens of State and Federal judgments to meet the require-.

- ments of the decision of the U. 8. Supreme Court in Rhes vs. Smith,

71 Law Ed. 1139.
Yes, 11; No, 1.
Appended to this report is a copy of the proposed amendment tu

“the statutes prepared and submitted by BEugene Cox, Esq., of Moscow,

and Hon. H. E. Ray, of Pocatello.

Suggestlon. 3. That it would be desirable to 11mit civil appeals to
the Supreme Court to cases involving some deflnite amount, say
$500,00. This. would require a econstitutional amendment. )

Yes, §; No, 4.

Suggestion 4. That Secs, 4858, 486), and 4861 of the Idaho Comi-
piled Statutes, which permit title, guaranty, and trust companies to
furnish abstracts without putting up the $10,000 bond required of
other abstracters hy Sec. 2262, iu case they have a paid up capital
stock of not less than $25,000, be amended so0 as ‘to require them to
put up the bond, or at least so that they should be placed under the
supervision of the Commissioner of Finance.

Yes, 10; No, 2

One of those voting in the negatlve did so on the ground that he
thought this not an appropriate matter for suggestion from the bar.

Suggestion 5. That the State Bar express its oppokition to House
Bills 13200, 13201, 13202 and Senate Bill 3151 now pending in Con-
gress, which would restrict the jurisdiction of the Federal courts. IFor
2 discussion of these measures from the standpoint of the bar, see
editorial on that subject‘in the May number of the American Bar
Association.

Yes, 9; No, 0; No vote, 3.

Suggestion 6. That a statute be enacted requiring that every
owner of an a.utomoblle take ont habihty insurance as a condmon
precedent to obtaining. a license.

Yes, 8; No, 4.

Gome of those voting in the negative did so on the ground that
this subject was not an appropriate ‘one for suggestions from the bar.

Suggestion 7. That our statute in regard to foreclosure of mort-
gages be amended 80 as to permit joining with the foreclosure action
o action to cure defects in the title.

 Yes, 9; No, 1; No vote, 2.

Suggestion 8. That the next Leglslature provide for a compﬂa.
tion of the statutes, to be presented to and acted upon by the fol-
Jowing ILegislature.

Yes, 12; No, 0,

After the questionnaires had been mailed out, another individual
‘member of the committee suggested that a uniform chattel mortgage
act be enacied by the Leglslature of this State. . ‘

CHakLES . P. McCaRrtHY, Chairman.
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AN ACT.

TO AMEND SECTION 6%02 OF THE COMPILED STATUTES OF '

"THE STATE OF IDAHO RELATING TO THE DOCKETING AND-
LIENS OF JUDGMENT; ADDING SECTIONS 6902A AND 6902B
RELATING TO THE LIENS OF JUDGMENTS OF THE DISTRICT

COURTS OF THE STATE OF IDAHOQO AND TO LIENS OF

“JUDGMENTS OF DISTRICT COURTS OF THE UNITED STATES
FOR THE STATE OF IDAHO, AND PROVIDING FOR THE FIL-
ING OF TRANSCRIPTS OF SUCH JUDGMENTS, AND REPEAL-~
' ING SECTIONS 6905, 6307, AND 6908 OF THE COMPILED STAT-
UTES OF THE STATE OF IDAHO. ‘

Be It Enccted By the Legislature of the State of Idaho'

Sec. 1. That Section 6902 of the Compiled Statntes of the State’

of Idaho be and the same is hereby amended to read as follows:

SecTion 6902, Immediately after filing the. judgment roll, the
Clerk must make the proper endorsements of the judgment, under
appropriate heads, in the docket kept by him. .

Bec. 2. That a new section designated as 6902A of the Compiled.
Statutes of the State of Idaho be and it is hereby enacted as follows:

SperioN 69024, Judgments in district courts of this State and
judgments in district courts of the United States, if rendered within.
this State, from the time they are docketed, become liens upon all
the real property of the judgment debtor, nol exempt from execution,
within the county in which the judgment is docketed, owned by such
debtor at the timie or which he may afterwards acquire, until the
lien expires. The lien continues for five years unless the judgment.
be previously satisfied, or unless the enforcement of the judgment be:
stayed on appeal by the execution of a aufficient undertaking, in
which case the lien ceases.

Sec. 3. That a new section designated as §902B of the Compiled
Statutes of the State of Idaho be and it iz hereby enacted as follows:

SecTioN 6902B. A transcript of the original dockset, of any judg-
ment in a distriet court of this State or in a district court of the
United States, if rendered within this State, certified by the clerlk,
having custody thereof, may be filled with the recorder of any other
county, and from the time of the filing the judgment hecomes a lien
upon all the property of the judgment debtor not exempt from exe:
cution in such county owned by him at the time, or which he may
afterward, and before the lien expires, acquire. The lien continues
five years unless the judgment be previously satisfied, or unless the
enforcement of the judgment be stayed upon an appeal as hereinabove
provided. The fees shall be the same for filing the transcripts of
judgments of State and Federal courts.

Sec. 6. That Sectiong 6305, 6207 and 6908 of the Compiled  Stat-
ntes of the State of Idaho be and they are hereby repealed. -
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Honorable Board of Comrmisgsioners
of the Idaho State Bar,

Re: Report of Legislative Committee.
Gentlemen:

I regret that I shall be unable to attend the Divisional meeting
of the Idaho Bar at Twin Falls owing to professional engagements.
This letter is supplementary to my report as Chairman of the Legis-
lative Committee. As such I would appreciate it if you would present
this Jetter to the meeting, together with the report.

As T explained in-my letter of June 2nd, I found it impossible to
hold & meeting of the committee which would be attended by even a
majority, due to the fact that thére were twenty-four members seat-

" tered all over the State. I therefore had to resort to the method of

inviting individual suggestions from the members, which were em-
bodied in a questionnaire. The printed report shows the votes of the

- members of the committee on different suggestions in the question-

naire. The committee did not have the benefit of oral discussion
among its members. The report was offered merely as a general state
ment proposing for discussion certain suggestions and certain pro-
posals which appeared to the members of the committee to be ap-
propriate for discussion and action on the part of the bar. The dis-
cussion and debate which would have undoubtedly occurred if a-com-
mittee meeting could have been held will have to ta.ke place at the
meeting of the bar.

‘Since making the report, two more answers. to the questionnaire
have been received. The only material difference which the new votes
malke is in regard to the first suggzestion, in regard to selection and
compensatmn of judges. Counting these new votes the committes
vole on Suggestlon No. 1 stands as follows:

" Subhead No. 1.—Yes, 7; Neo, §; No vote, 1.

Subhead No. 2.—Yes, 6; No, 8.

Subhead No. 3—Yes, 10; No, 4.

‘One of the laie answers to the questionnaire suggests that judges
be elected for loug terms at special elections with non-political nomi-
:na,t:on and election. Another late suggestion is that they be appointed
by the Governor from & list'of names to be submitted by the bar..

T again emphasize the suggestion in the report that a special
committee be appointed to study and report on all the matters em-
braced in Suggestion No. 1. '

The late answers to the questionnaire suggest, with reference to

* Buggestion No. 3, that the proposed limitation on appeals should not

apply In cases involving constitutional questions or title to real estate.
The effect of the proposed Faderal Aects men.tioned in Suggestion
No. 5 would be as follows:
House Bill No. 13,200 provides that no action against a non-resi-

" dent shall be removed unless the amount involved shall exceed

$10,000.00; )
House Bill No. 13,201 provides that no suit upon an insurance
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contract shall be removed by an insurance company which shall have
obtained its license to do business within the State by consenting to
gubmit to the jurisdiction of its court;

House Bill No. 13,202 provides that no suit against an insurance
company shall be removed unless the amount involved exceeds $25,000;

Qenate Bill No. 3151 seeks to deprive the Federal courts of juris-
diction in what are known as diverse citizenship cases.

I am sorry that the report of the committee is not as full and
definite as it might have ‘been if a meeting of the committee with
oral discussion had been possihle. We hope, however, that it will at
least furnish food for thought and discussion at the meeting of the bar.

Respectfully yours,
CHanrEs P.. MCCARTHY,
Chairman of Legisiative Commities.

L. L. Burtenshaw, Council, and Chas. M. Kahn, Boige, discussed
suggestion No. 4.

It was moved that suggestion No. 1 be referred to a speclal com-
mittee for deétailed study and report. No second. Moved that sugges-
tion No. 1 be laid on the table. No second.

Moved, gseconded and carried that the Bar Commission appoint a
special committee to study in detail the matters set forth in sugges-
tion No. 1, and report prior to the 1929 Division and annual meetings.

It was moved, seconded and carried that the Legislative Commit-
tee be instructed to draft and urge the passage of an act increasing
the compensation of District and Supreme Court judges.

Suggestion No. 2. After digscussion by Abe Goff and Sam S. Grif-
fin, upon motion, seconded and carried, the suggestion was rgferred.

“to the Legislative Committee with instructions to urge the passaye
of the act. ’ ' )

Whereupon the meeting recessed until 2:00 p. m.

After recess further consideration was given the report of the
Legislative Committee.

- Suggestion No. 3. Upon motion, seconded and carried, this sug-
gestion as modified by the letter of the commitfeeman chajrman (print-
ed appendix to report above) was approved and the Legislative Com-

mittee difected to draft the necessary legislation and urge ifs passage .

and approval,

Buggestion No. 4. Upon motlon, seconded and carried, this sug-
gestion was approved and the Legislative Committee instrueted to
draft the necessary legislation and urge its passage and approval

Suggestion No. 5. Upon motion, seconded and carried, the sense
‘of the meeting was expressed in opposition to House Eills 13200,
13201, 13202, and Senate Bill 3151, now pending in Congress, and the
Secretary directed to notify the Ida.ho Congressional delegation of
such opposition.

Suggestion No. 6. Discussion indicated that this was thought to
be a matter not within the proper scope of bar activity and upon.
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motion made, Seconded and carried, the suggestion was laid on ths
table,

Buggestion No. 7. After discussion, upon motion made, seconded
and carried, the Legislative Committee was directed to draft the nec-
egsary act, and to urge its passage and approval.

Buggestion No. 8. Upon motion, made, seconded and carried, the
suggestion was approved and tbe Legislative Committee instructed
to draft the necessary act and urge its passage and approval.

The President ‘introduced Hon. Judson F. Falknor of Seattie,
“‘Washington, who addressed the meeting as follows:

The Judicial Council and the Rule Making Power
in the Siate of Washington.’

. Before adverting directly to the experience in our State with. the

Judicial Council and the Rule Making Power, it will probably be
worthwhile to present to you the history of this legislation in the
State of Washington. And in this comnection something should also
be said with respect to the defects which were thought to exist in
the laws, rules and methods for the administration of justice at the
time of the passage of tbis legislation, the difficulties which were
being encountered in remedying these defects, the arguments which
were advanced in support of the Judieial Council idea and in support
of the legislation delegating to the Supreme Court the right to make
rules. '

In our stale, and I rather imagine it is true in most of the States,
many of the procedural statutes are of long standing; many of ours,
for instance, dating back to territorial days, before 18839. I do not
mesn to contend as a general proposition that the age of a statute or
a decision militates against its scundness or value, but it must be
Tecognized that since 1889, during this period of almost forty vears,
many changes hdive taken place in the business, social and economic
life of the people. Human activity has taken on a much more varied
and complex character than beretofore, population has increased, capi-
tal has increased and assumed many new and varied forms, means
of transportation and communication have made an amazing develop--
ment, and the tendency of the age is toward more speed and more
efficiency, and is less than ever coneerned w1th delay, technicality
and mere matter of form.

Consequently, what may have been .a model set of machinery for
the administration of justice in 1883, or even twenty-five or -thirty
years ago, will likely be found to break down and be seriously defl-
cient when attempted to be operated under modern conditions. The
business man of today is inclined, and perhaps justly so, to be very
critical of the law’s delays, its technicalities, and its sometimes, mys-
terious way of determining an issue upon principles little known and
little recognized by {he layman. - The growing tendency -toward arbi-
tration in business disputes, and the development of arbitration legis-
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lation throughout the country, is indicative of this feeling among the
commercial and business interests. And the results obtained by the
moving picture industry, for instance, in the settlement by arbitration
of disputes in that industry, only convince the business man the more
that thé administration of justice by the courts is not what it
should be.

) It has been my opinion that judges and la,wyers should not turn
deaf ears to these criticisms; that it is far more worthwhile and more
far seeing for the bar itself to take stock of the whole situation after
a careful analysis and investigation, and with fairness and impar-
tiality, endeavor to correct such defects as are found to exist, than
it is to sit idly by and do nothing, and ultimately let the laity make
the changes for us.

At the time of the passage of this legislation in the State of
Washington, I believe I am safe in saying that it was generally con-
ceded among the bar that many of our procedural statutes were
archaic and failed to meet present day conditions. ' The deficiencies.
and defects were not confined to any one branch of procedural law,
nor to any one particular subject, but on the contrary, improvements.
were needed throughout the entire spread of the procedural structure
of the State.

We had, of course, always relied upon tbe Legislature to supply
these omissions and make the hecessary improvements. Under our
Constitution, the Legislature meets in regular session hut sixty days
every two years. In recent years, the proportion of lawyers in the
Legislature has decreased until in the last House of Representatives

"in our State there were only seventeen lawyers out of a total mem-
bership of ninety-sevexi. We all know that the memhbers of the Legis-
lature diring the short period of time that they are in session, are
concerned with a multitude of subjects and hundreds of bills which
are consxdered to be of infinitely more importance than mere changes
in the procedural law of the State. Laws relating to education, to
highways, to taxation, to reclamation apd irrigation—these are the
meagures with which the members of the western Legislature, at
least, are vitally concerned. Add to these & varied assoriment of
political issues, and it will be readily seen that the membérs of the
Legislature, éven the lawyers, have only a negligible amount of time
or opportunity to eonsider court rules and court procedure.

There not only i8 no time available for a thorough, comprehen-
aive and intelligent study or survey of the subject, but there is no
inclindtion on the part of any substantial number of Legislators to
‘make such a stndy. Now and then an isolated correction will be
made, where there is enough influence brought to bear, or where the
defect i glaring enough. Bui as far as instituting or continuing a
consistent correction or revision of laws is concerned, it is entirely
out of the guestion. It is no fault of the Legislature that this situa-
tlon -exists: it is manifestly inevitable under existing conditions.

And then again, the subject we are dealing with is infinitely tech-
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nical. Matters of substantive law are usually within the knowledge
of the layman, but matters of procedure are not. These are mafters
that should be dealt with by specialists, if intelligent results are to
be obtained. ¥or the last three sessions I have been a memher of the
Washington Legiglature, and at the last sesslon acted as chairman of
the House Judiciary Committee. Many of you gentlemen are serving,
or have served, az members of the Legislature, and I think you will
agree with me when I say that it i an absurdity to expect inteiligent
action on the subjeet from the laity, that is, from farmers, doctors,
‘husiness men, plumbers and carpenters. The procedure for institut-
ing a lawsuit, the procedure for taking a deposition, the procedure
with respect to new trials and appeals—these are matters for special-
ists, that is, for lawyers and judges, and it is manifestly unscientific
and inefficient to expeet to make any comprehensive improvement,
development or progress in these matters when we must rely for the
improvement, development or progress upon those who are utterly un-
familiar with the subject, do not understand it, are not at the time
interested, and whose whole interest is tied up in other subjects and
other legislation. ' '

And so0 we deemed it the scientific and eflicient thing to do 0
entrust these matters of procédure to a board of specialists, and at
the same session of our Legislature, which was the Extraordinary
Session of 1925, two bills were passed, one creating a Judicial Council
and one authorizing the Supreme Court to make rules of practice and
procedure for all courts of the State, including Justices of the Peace.

The Judicial Council principle was endorsed by the Washington
State Bar Association in 1925, and the special committee of the State
Bar Association, appointed to investigate the question, recommended
that an Advisory Judicial Council he created, small enough to be
workable and large enough to be representative of the lawyers and
Jjudeges of the State. In the same year, the convention of Superior
Court Judges of the State-also approved the Jjdea, and appointed a
committee to work with the Stare Bar in ﬁrging the passage of such
legislation at the ensuing session of the Legislature.

In the discussion which followed the proposal, a good many in:
teresting historical facts were developed. For such of these as I shali
Tefer to, I am indebted to Judge Charles H: Paul, now of Longview,
“Washington, formerly a member of the King County Superior Court,
at Seattle, and who is responsible more than any other one man for
the enactment of this legislation. In an able article on the subjeet,
which appeared in tbe Oclober, 1925, issue of the University of Wash-
‘ington Law Review, Judge Paul points out that the genesis of the
Judicial Council idea is the English Rule Committee, originally cre-
.ated by the Judicature Act of 1875, and subsequently modified until
in 1909, by the Rule Committee Aect, a committee was organized to
.conslst of two barristers, appointed by the General Council of “the-
Bar, two solicitors, one of them appointed by the Incorporated Law
.Bociety and the other by the Lord Chancellor, and seven judges in
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addilion to the Lord Chancellor, three of them designated by the
Act, and four appointed by the Lord Chancellor. Professor Edson R.
Sunderland, of the University of Michigan, has said of this modi-
ficalion:

“By the creation of the Rule Committee, responsibility pre-
viously scattered was localized through the addition of active
members of the practicing bar, a broader outloock was obtained,
and better contacts were established with the commercial com-
munities and with the public generally. These measurea obvi-
ously promote efflciency and have been adopted in other parts of
the British Hmpire”

In 1921, the Massachusetts Judicature Commission recommended.
to the Massachusetis Legislature, legislation establishing a Judicial
Council, and in advocating the passage of the Aect, the Commission-
ers stated: )

“It is not a good business arrangement for the Common-
wealth to leave the study of the judicial system and the formu-
lation of suggestions for its development almost entirely to the
easzual interest and initiation of individuals. The interest of the
people for whose benefit the courts exist, calls for some central
clearing house for information and ideas, which will focus aiten-
tion upon the eéxisting system and encolrage changes for its im-
provernent. Some central official body iz needed for the continu-
ous study of guestigns relating to the court.” .

The Legislature of Oregon, in 1919, authorized the appointment
of a Commission on Law Reform, including judges, lawyers and a
" member representing other callings. ~ As the outgrowth of this Com
mission, the Oregon Legislature in 1923 passed an Act providing for
the adininistration of the courts through a Judicial Counecil.

In 1922, afier years of effort, Congress passed an Act by way of
imendment to the Judicial €ode, in which a Federal Judieial Couneil
"was created, composed of the Chief Justice of the United States and
the nine senior Circuit Judges of the nine Circuits. The decla.l_'ed
purpose of this Judicial Council is to “advise as to any means in re-
ppect to which the administration of justice 'in the couris of the
United States may bhe improved, and to submit such suggestions to
the various courts as may seem in the interest of uniformity and ex-
pedition of business.” This Act was passed largely on account of {he
active aid it received from Chief Justice Taft, cne of the foremost
advocates of the Judicial Council idea. .

In 1923, a Judieial Council was created in the State of Ohio,
which is required to report bienmially to the Legislature upon “the
work of the various branches of the judicial systermn, with its recom-
mendations for modification of existing conditions.’”

In Wisconsin, by act of the Legislature, the Board of Cireuit
- Judges was created, similar in purpose to existing Judieial Counecils.

Upon the convening of the Hxtraordinary Session of the Legis-
Iature of the State of Washington on November 9, 1925, the first
message of the Governor to the Legislature "emphasized the need of
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comprehensive Teform in the procedural laws of the State, and the

Governor then stated:

“As a start in this direction, I recommend- the creation of a
non-salaried judicial council, composed of representatives of the
Supreme and Superior Courts, the bar, and the public, to take
this whole question under careful consideration and study, and
to make recommendations to the Governor and  Legislature as
how best to expedite the work of the courts. In addition to this
work, this council should be made to serve as a catch basin for
a lot of fool reforms periodically proposed. It may also be found
advisable fo clothe this .council with authority and- give it rule-
making powers.

' “Sucb a council i in successful operation in several States
of the Union, and sinee 1875 -has been in operation In England,
where ceurts are noted for speedy and economical justice.”

The Act creating the JYudicial Counell was passed by the House
on November 23, 1925, without a dissenting vote, and passed by the
Senate on December 10, 1925, with ‘only five dissentlng. votes. . The
Act, which ig Chapter 45 of the Laws of the Extraordinary Session
of 1925, creates a Judicial Council which sghall consist of the Chief
Jnstice and one other Judge of the Supreme Court, two Superior
Judges, to be chogen through the Association of Superior Court
Judges, the chairman of the Judiciary Committees of the House and

Genate of the State Legislature, three members of the bar who are

practicing law, and one of whom must be a prosecuting attorney. The
members of the bar are chosen by the Supreme Court. The term of
office of a member who is a Judge, a chairman of a Judiciary Com-
mittee, or a prosecuting attorney, shall be for the rest of his term
in the office that-gualified him to become a member, The term..of
the two members of the bar, other than the prosecuting-attorney, is
two years. The Chief Justice is chairman of the Council, and one of
the other members may be appointed as Executivée Secretary. The

‘State Law Librarian is Recording Secretary, and he ig required to

keep in his office_the record of the proceedings and acts of the Council.
The Council is authorized to employ such clerical assistance, and pro-
cure such office supplies ag shall be necessary in the performance of
its duties. The Council is reqguired to meet at the capitol of the State
on the second Monday of September of each year, ahd provisions are
contained in.the Act for otber regular and specianl meetings.

The Act provides that ‘it shall be the duty of the Council;

1. To continuously survey and study the operation of the Judi-
e¢ial Department of the State, the volume and condition of business
in the courts, whether of record or not, the methods of procedure
therein, the work accomplished, and the character of the results,

2. To receive and congider suggestions from judges, public offi-
cers, members of the bar, and citizens as to remedies Eor faults in
the administration of justice.

3. To devise ways of simplifying judicial procedure, expediting
the transaction of judicial business, and correcting faults in thé ad-
ministration of justice.
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4. "To submit from time to time to the courts or the judges such
suggestions as it may deem advisable for changes in rules, procedure,
or methods of administration.

5. To report biennially to the Governor and the Legislature on
tHE condition of businéss in the courts, with thé Council’s recommen-
dations as to needed cbanges in the organization of the judicial de-
partment or the courts or in judieial procedure.

- All other -publle officers are required to render to the Council
such reports as it may request on mattérs within the scope of its
duty to inquire. The Couheil is empowered to hold puhlic meetings
and hearings, and to require the attendance of witnesses and the
productlon of bogks and documents, and each member of the Councﬂ
is given power to adininistér oaths and to issue subpoenas requ.lrmg'
the attendance of witnesses and the production of books and docu-
meénte before the Council, the Superior Court being given the power
to enforce obedience to such subpoenas and to compel the giving of
tegtimony. - No member of the Council shall receive compensation for
his services,- but they are allowed actual nhecessary expenses when
traveling on the business of the Council

The, arguments which were advanced in support of this legislaijon
may be briefiy summarized as follows: )

1. Through the Judicial Council, there is provided for the con-

tinuous, thorough and - scientific study of defects in procedure and
proposals to remedy these defects, a small, compaet but representative
body, whose conclusion, by reason of the personnel of the Council and
lhe mianner of investigation, will carry weight with lawyers, the
Legislature and- the people. - It differs from a Code Commigsion in
that it is a permanent body, and provides a medium for flexible action
which could not be secured through a Code Commission, or any body
which would make a special recommendation and then be discharged
from further action,

2. A Council composed of a cross-cut of judges and lawyers can’

obtain a breadth of view which has been lacking in many previous
attempts at judicial reform. The Judicial Couneil of the State of
‘Waghington, composed as it is of Supreme Court Judges, Superior
Court Judges, a representative Prosecuting Attorney, two practicing
attorneys, and two members of the Legislature, furnishes, it seems to
me, an exceellent organization for the intelligent, impartial and com-
prehensive treatment which the subject requires.

3. The official character of the Judicial Council should replace
inactivity with action and initiative, and, more than thai, responsi-
bility. Due also to its official character, leading members of the bar
feel appointment on the Judicial Council desirable, and their appoint-
ment naturally gives weight to the Council’'s findings.

4. The Council tends to prevent ill-advised, radical and und1
gested reforms and piece-meal or spasmodic proposals, which have
too often been presented to, and sometimes adopted by, the Legisla-
ture. In the place of unscientific action, or no action at all, the Judi-
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cial Council undertakes to act upon full information, and to secure
action from the Legislature or from the judges on needed reforms of
sound character. -

Roscoe Pound,/Dean of Harvard Law School, and undoubtedly
America’s leading authority on jurisprudence and administrative law,
has summarized very well the argument in behalf of the Judieial
Council in a rather recent letter to Judgze Paul. He said:

“There can be no question of the desirability of a Judicial
Council. Committees of bar assoclations can do something. Ju-
diciary Committees of the Tlouse of the Legislature can do some
thing. But neither is at hand all the time; both have much else
to do, each has to act at relatively crowded sesgions, and neither
is in toueh with the everyday difficulties in all their phases, as
the judges are. Most of all, it ts important to have a body at
hand continually, whose function and duty it is to study the ma-
chinery of justice in operation and study how to make it as ef-
fective for its purpose as is possible. We need to recognize in-
telligent effort.” :

The Legislature of the State of Washington, at the time of creat-
ing the Judieial Council, appropriated $3,500.00 for the first biennium
of its. existence, and this amount was increased to $5,000.00 by the
1927 Legislature. '

At the same session of the Legislature which created the Judicial
Council, there was also passed an Act, Chapter 118 of the Laws of
the Bxtraocrdinary Session of 1925, which is very brief, and which
provides as follows:

“The Supreme Court shall have the power to prescribe, from
time to time, the forms of writs and all other process, the mode
and manmer of framing and fililng proceedings and pleadings;: of
giving notice and serving writs and process of all kinds; of taking
and ohtaining evidence; of drawing up, entering and enroiling
orders and judements; and generally to regulate and prescribe
by rule the forms for and the kind and character of the entire
pleading, practice and procedure to be used in ali suits, actions,
appeals and proceedings- of whatever nature by the Supreme
Court, -Superior Courts and Justices of the Peace of the State of
‘Washington, In prescribing such rules the Supreme Court shall
have regard to the gimplification of the system of pleading, prac-
tice and procedure in said courts to promote the speedy determi-
nation of litigation on the merits.

“When and as the rules of courts herein authorized shall be
promulgated all laws in conflict therewith shall be and become
of no further force or effect.”

These two measures, the one creating the Judicial Council, a borly
which in itself has no authority whatever except to study, investigate
and make recommendations, and the other, a deflnite authority to the
Supremé Court to make rules of practice and procedure, constitute
1ogether the required machinery to deal with the situation, and each
18 complementary of the other. This i a very remarkable result, in
view of the fact that the two measures emanated from entirely differ
ent sources. The Judicial Council bill was sponsored, a8 I have here
tofore indicated, by Judge Paul of thé King County Superior Court,
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after making a very careful study of ithe problem, and after congider-
able correspondence with ihe leaders in the movement throughout the
country, including Dean Pound and Chief Justicer Taft. The Rule
Making bill was placed before the Legislature by the Legislative
Committee of the Seattle Bar Association, and the Judiciary Commit-
tee of the House soon came to a realization of the logical relation
‘between the two meagures, and they were passed practically together.

The theory behind the passage of this legislation was simply
this: That the Judiecial Council was a well constructed organization
for the study, investigation and tentalive formulation of rules. of
practice and procedure, and that upon its recomumendations, the Su-
preme Court, being the head of the judicial system of the State, was
the loglcal tribunal to promulgzte such ruies. ’

The Judicial Council began to funection efficlently soon after its
creation, and did, in fact, formulate many rules of practice and pro-
cedure intending fo remedy existing defeets and supply omissions
and deficiencies in the present procedural structuré. After formulat-
ing these rules, lhey were informally presented o the Bar Associa-
tions of the State for discussion and recommendation, and after such
discussion and recommendations, 2 good many changes were ‘made.
They were finally submitted and recommended to the Supreme Court
by the Judieial Couneil, prior to January 1, 1927, and on January 14,
1927, the recommendations of the Judicial Council were adopted by
the Supreme Court and the rules were promulgated, to be effective
as of July 1, 1927. I, of course, will not undertake to cover these
rules of practice in detail, but a reference to a few _of them will illus-
trate the scope-that was covered:

1. Under existing law, it had been held that a corporate de
fendant could only be sued in the county in which it had an office or
was doing business, even though a proper co-defendant was pi'operly
guable in another county. This led to a very confusing situation, and
one of the first rules adopted was to place. corporate defendants in
the same category as individuals, so that if one defendant was prop-
erly suable in a county, other defendants; including outside corporate
defendants, could also be sued in the same action in the same county.

2. Very liberal rules were adopted as to the joinder of defendants.
and as to bringing in new parties at any stage of the proceeding, and
it was further provided that if a plaintiff is in doubt from whom he
is entitled to redress, he may join two or more defendants to the in-
tent that the question as to which, if any, of the-defendants is liable,
and to what extent, may be determined as between the parties.

3. Very liberal rules were adopted as to the amendment . of
pleadings, and as to the correction of clerical mistakes and errors.

4. Under existing law, pleadings were required to be sent to the
jury room. A rule was adopted that pIeadings shouid not go to the
jury room.

5. Under existing law, exceptions to instructions could he taken
at any time before the hearing upon a motion for new trial. A rule
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was adopted requiring that exceptions to-instructions must be taken
in open court in the absence of the jury, but before the reception of
the verdict. ‘

6. The time within which an appeal must be taken was shortened
from mninety days to thirty days.

7. Another rule was adopted allowing the examination of the
adverse party on any issue of the case before trial.

8. Another rule was adopted abrogating an existing statute re-
quiring the trial judge to instruct the jury that no inference of guilt
should arise against the accused should he fa!l or refuse to testify
as a witness in his own behalf,

9, Another rule was adopted providing that a motion in arrest
of judgment in a criminal action might be granted because of the in-
sufficiency of the evidence, whereas before, technically, the only rem-
edy was the granting of a new trial. )

10. And meny rules were adopted simplifying and making more
expeditious the various steps in our appellate procedure.

On ihe whole, these rules have proved very workable, and most
of them represent, in my opinion, and I believe in the opinion of the
majority of the members of the bar, a great improvement over the

‘former procedural statutes.

The most radical depariure which was effected by these rules
was the provision permitting the examination of the adverse party
before trial, something entirely new to our practice, and in respect
to which it must be admitted there is still some difference of opinion
among. the practitioners in the State of Washington. However, the
Judicial Council is still of the opinjon that the rule is scientifically

“sound and that there is no valid objection to any rule of practice

whose only purpose is to allow a full disclosure of the facts.

It was with reference to this rule that the constitutionality of the
TRule Making Act was drawn into guestion, and the Supreme Court of
the State, sitting en banc in the case of The State of Washington, on
the Relation of Foster-Wyman Lumber -Company vs. The Superior
Court for King Couniy, 47 Wash. Decisions, page 543, ......-. Pac. ... ,
deeided 6n May 29, 1928, upheld the validity of the Act in a well con
sidered opinion, and among other things, said this:

“There are very cogent reasons why the legislature is not
-compelled to legislate in intricate detail upon all subjects, the
chief of which may very properly be said to be the inability of
a lepislative body to perform such minute functions, owing to
short biennial sessions with lack of time to study and investigate
problems. With court procedure and practice this.is especially
true, for the proper analyzation of the subject and formation of
proper rules reguires much experience and study, and should be
performed by those who are thoroughly familiar with the needs.
The legislature recognized that rules of court to promote justice,
should be in the hands of that department of government which,
in addition to béing always in session and unhindered by the
delays and influences besetting legislative enactments, is likewise
gqualified, through actual experience, to formulate salutary rules,
when it titled the legislative enactment:
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“f‘An Act to. promote the speedy determination of litigation
~on the merits and authorizing the supreme court to make rules

relating to pleadings, procedure and practice in the courts of

this state.”

* * * * & *

“We think it follows that the lepislature, although ‘formérlyj_

. functioning in this state as the source of rules of practice and
procedure in the courts, did not, in so doing, perform an act ex-
clusively legislative, and may, if it so desires, transfer that power
to the courts without such act being a delepation of legislative

- -power.”

) Since the promulgation of this first set of rules of practice, there
have been no further changes, a.lthough it is likely that within the
near fuiure, additional modifications of existing procedural statutes
will be formulated.

I believe T am fully justified in saying that if the Judicial Council
produces no other accomplishment except the rules already promul-
gated, it has nevertheless justified its existence for many years to
come. It would ]itera.':lly have taken years to produce the same re-
sults under old legislative methaods. ]

The Judiecial Council has embarked upon several cother lines of
inquiry which should be briefiy mentioned. -The Legislature in 1927,

adopted a resolution requiring the Judieial Council to make an in-

vestigation and survey of the volume-of business in the several judicial
districts of the State and to make such recommendations as it thought
advisable with reference to a re-disiricting of the State. For the first
time in the State’s hiatory, a careful, accurate and thorough report
and analysls is being accomplished, touching the volume and charac-
ter of the judiolal business in each of the counties and distriets of
State. The results in many instances are very siartling, particularly
ingofar as they touch the imequality and disparity between the busi-
ness transacted in the various districts, and the net result ultimately
will undoubledly be an improvemernt over existing conditions. This
analysis has demonstrated for instance that there are some judges
in the State holding court but a relatively few days each year, while
in Seattle, for instauce, with thirteen Superior Court Judges, each
judge is holding court each day practically the year round. There
will undoubtedly grow out of this Investigation some workable pro-
visions with reference to the temporary assigning of judges from the
gmaller counties to the larger and more congested counties, on a great.
deal more workable basis than is now employed.

Finally, the Judicial Council is concerning itself very seriously

with what is undoubtedly the most uregent judicia! problem in the
State of Washington. Our Supreme Court is handling a tremendous
volume of business, and the development in population and business.
in the State has undoubtedly made some relief necessary. The law-
yers in the State of Washington are very sure, and the Supréme
Court will readily agree, that appellate litigation is not recéivii:tg the
attention by the court that its importance deserves. With the court
sitting week in and week ont, from the third Monday in September
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until nearly the ﬁrstj/of August, hearing six cases a day, five days a
week, it should be ohvious to any one that some change 18 necessary.

In 1927, the Judicial Council began the drafting of certaln con-
stitutional amendments to be submitted to the Legislature, and then
to. the people, seeking.to meet this situatiomn. Without going into
these amendments in detail, it is. sufficient to say that they had for
1heir purpose the increasing of the jurisdictional amount in contro-
verdy, in order that the number of appeals might be reduced. These
amendments gained considerable headway and were presented by the
Judicial Council to the meeting of the State Bar Association in 1927.
However, there was such a decided difference of opinion among the
members of the bench and bar throughout the State as to the merit
of the proposals, and such stremuous objections raised by the judges
and a.ttorneyé of the .smaller counties, where the amounts in contro-
versy are generally lower than in the larger counties, that some doubt
has arisen in the mind. of the Councll as to the probable success of
‘these amendments. At the present time, the Council is using its re-
sources in a very thorcugh investigation and comparlson of the inter-
mediate appellate court systems of other States, with the hope that
out of this investigation, a constitutional amendment may be framed
which will be applicable to conditions in our State, creating. a system
of intermediate appellate courts. The judicial business of the State
of Washington has become so voluminous.tha.t it is likely mome such
arrangement a3 this will have to be adopted, if the Supreme Court
is to be enabled to give the attention to the more important litiga-
1ion, to which the parties theretc dre - entitled.

On the whole therefore, I -believe that this legislation is already
justifying itself in the State of Washington. There is an intimate.
Telation between the twa movements; the ome for the restoration of

“the Rule Making Power, and the other for the creation of a Judicial

Council. “It i3 epough,” as Professor Sunderland says, “to. confer
1upon our courts the gemeral power to Tegulate procedure by rules and
-orders, but there must be machinery devised for encouraging and fa-
cilitating the exercise of the power.” The Judicial Council supplies
this machinery, and “it appears plausible, therefore, to expect the
Rule Making Power to make its best showing In States in which a
Judicinl Council exists, and in which the Council concelves its fune-
tions to be that of a liaison unit between bench and bar.”

‘While the State of Washington is the first American jurisdiction
in which the entire machinery has been created, and our experience
with it only covers a period of approximately three yenrs, yet I be-
lieve I am safe in predicting that. when the bench, bar and public have
hecome accustomed to the change and familiar with the results accom-
plished, they will marvel that the old methods were ever tolerated.

The President introduced Hon. Frederick F. FB.\"i]le, Justice of
the Supreme Court of Ipwa, Des Moines, Iowa, who addressed the
‘meeting upon the plans, methods, and work of the American Law. In-
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stitute.  The address not being in writing, and no reporter present,
it is regretted that this very entertaining, enllghtemng and instruc-
tive discourse cannot be presented herein.

After diseussion of Judge Faville’s address, upon motion made,
seconded, and carried, the Bar Commission was requested to appoint
a -special committee of the Idaho State Bar to co-operate and assist.
in the work of the American Law Institute.

The President introduced Jobn P. Gray, a member of the State
Corporation Commission, -who spokée upon the condition, defects, and
needs of the Idazho imcorporation statutes and the work of the Com-
mission. - Attorneys are urged to communicate with the Commission
(Jess Hawley, Chairman, Boise, Idaho)} relative to discovered- defects.
in the present statutes relating to incorporation.: Mr. Gray’'s remarks.
were not in writing and cannot, therefore, be printed here.

Upon motion, made, seconded and carried the followmg were Ap-
pointed delegates of the Idaho State Bar to the Conference of Bar
Association Delegates at Seattle, Washington: 0. O. Haga James L.
Boone, and Chas. M. Kahn.

.The committee appointed to canvas the vote of the Eastern Di-
- vision election for Commissiomer of that Division .to succeed A. I.
Merrill, reported as follows:

“We, the undersigned, your com.mittee on canvasaing appoint-
ed to canvass the results-.of the election of Commissioners for the
Eastern Divisipn of the Idaho State Bar, beg leave to report

A total of 41 ballots cast,

Of -these 41 ballots, ninhe were rejected, 3 for non-payment of’
dues, six for failure to personally sign envelopes; 32 were Dprop-
erly caat. . ’

' 0f these 32 ballots— )

E. A, Owen received 22 votes,

'T. D: Jones received 1 vote. -

A. L. Merrill received & votes,

Cleney St. Clair received 3 votes.

Respectfuuy submitted,
JAMES L. BOONE
J. WARD ARNEY,
ABE GOFF.

‘Whersupon E A, Owen wag, duly declared appointed Commmsxoner
of the Idaho State Bar for the Bastern Division for the term of three
(3) years and until his successor be duly appointed and qualified:

The Resolutions Committee Dresented its report which, upon mo-

tion, made, seconded and carried, was approved as follows:

Resolutions of Idaho Bar Association, Adopted At Its
Meeting Held in Coeur d’Alene, Idaho,
‘on July 23, 1928.
The Bar Association of the State of Idaho, at its meeting held at
Coeur d’Alene, Idaho, on the 23rd day of July, 1928, hereby adopts the

following resolutions:
First: That the Ideho bar is extremely fortunate in ha.vin.g as the
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legal pioneers of Idaho, men of such pre-eminent ability as the late,
Honorable James H. Beatty, whose recent demise is regretted by the
citizens of the State of Idaho, as well as by the bench and bar.

- His long and successful career as & member of the Constitutional
Convention, as a member of the bar, and as one of Idaho’s leading
jurists, is a matter .of pride to the Idaho State Bar. As one of the
‘territorial judges of the Supreme Court of Idaho, and as the first Fed-
eral Judge of District of Idaho, he laid down those safe and sound
principles of law which have settled and determined many guestions
which otherwise would still be confromting the people of this State,
but tbrough his ability and the confidence of those who followed him
<on the bench, it can be safely said that the law as declded by Judge
Beatty will remain. And of him it can well be =aid:

Thou in spirit with us wilt ever dwe;ll,

Though our lips may breathe adieux, we cannot say farewell.

Becond: . We recommend the present law under which the Bar of
Idaho i3 organized and recommend its continuance. We express our
appreciation to the present Commissioners of the Idaho State Bar,
for the interest which they have tzken on behalf of the bar, and the
constructive work which has been accomplished under their super-
vision and direction. ’

Third: Weé strongly deprecate the seeming lack of interest and
<o-operation taken by the bar and benech in their failure to support
and co-operate with the work of the --,Comj:uissioners, by absenting
themselves from the annual and district meetings of the Association,
and strongly urge on every member of the bar and each judiclal officer
that they attend such meetings iu the future, aud also, that a local
bar asscciation or elub be organized and supported in each county.

Fourth: We recommend the co-operation of our Association in
the plans of the American Law Institufe as cutlined by the Honorable
Frederick F. Faville of Des Moines, Towa, and believe that by leaving
the matter in the hands of the present Commissioners it will receive
‘proper attention.

Fifth: We believe the judicial council plan as adopted in the

" ‘State of Washington, is worthy of serious thought and consideration

.and recommend that a special committee be appointed by the Com-
missioners of the Idaho State Bar, to investigate the Washington
system, and report at the next annual meeting.

Sizth: The laws. governing corporations in the State of Idaho
are in need of simplification and the earnest attention of the Legisla-

- ture of the Stite of Idaho. As the last Legislature provided for this

matter by the authorization of the appointment of a committes to
study and report upon this matter, we feel that mno action is required
by our Association at this time, further than to commend the person-
1nel of sald committee, A. H, OVERSMITH, '
W. D. WERNETTE,
CHAS. M. KAHN,
Commitice on Resolutions.
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The Kootenal County Bar presented an invitation to the members.
of the Idaho State Bar and their ladies to dttend a banquet at Bozanta.
_Tavern, Hayden Lake, at 6:00 p. m.

Thera being no further business, the meeting was declared ad-
journed,
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